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; ABANDONMENT. 


§170. Manrine.—lInterests of Vessel, Cargo and Freight.— 
Total Loss.—Contribution.—Salvage.—Expenses.—The insurance 
was on freight. The vessel was wrecked about fifty miles from 
her destination, and proved a total loss. Two thirds of the car- 
go was taken out by a wrecking company, transhipped, and de- 
livered to the insurers on cargo, to whom it had been aban- 
doned, and sold by them. Held, that though the ship, cargo, 
and freight belonged to the same owner, being separately in- 
sured it must be treated as the property of different owners. 
Held, that the reception of any part of the cargo by the insurers, 
to whom it had been abandoned, was equivalent to its reception 
by the owner so far as the earning of freight was concerned. 
The owner of cargo cannot disable the shipowner from earning 
freight by its abandonment. Held, that by so abandoning, he 
might lose his lien for freight if he took no means for securing 
it, and could not then resort to the insurers on freight. Held, 
that a verdict rendered in accordance with a charge contrary to 





882 Digest of Decisions. [Dec., 


these principles could only be sustained where the evidence of a 
total loss of freight was so clear as to entitle to a verdict by the 
court. Held, that a total loss of the vessel, short of her destina- 
tion, involves only a constructive total loss of freight, and re- 
quires an abandonment of that interest unless the subsequent 
earning of freight was hopeless or impossible. Held, that 
where the shipowner neglects to abandon freight under circum- 
stances justifying an abandonment, he must make all reasonable 
efforts to forward the cargo in order to claim for a total loss 
on freight, unless the cost of so doing would exceed the freight. 
Held, that the expenses of saving or caring for the goods, are 
chargeable on the cargo, and the cost of transportation alone 
must exceed the freight to excuse the owner. Held, that even 
where such combined expenses exceed the freight, they do not 
prevent freight from being earned, if the selling price of the 
goods at the port of destination would be sufficient to cover all 
expenses. Held, that the master may earn freight if the goods 
are in charge of the owners or insurers, by offering to carry 
them, and if the latter refuse, they must pay full freight. If, 
after such an offer, the cargo is delivered up to the owners or 
abandonees at the point of destination by mutual consent, freight 
pro rata is earned. Held, that the burden is on the shipowner 
to show an inability to earn freight. A policy clause provid- 
ing that no claim shall be made for a total loss on freight, un- 
less there is a loss of more than half the freight, and an actual 
or technical loss of the vessel, does not waive the necessity for 
abandonment. eld, that in case of abandonment of the vessel 
the freight must be apportioned pro rata: that earned before the 
disaster belongs to the shipowner or his representative, the in- 
surer, and the rest to’the abandonee. The abandonment does 
not deprive the owner of his recourse against the insurer on 
freight. But it is only when the cargo is carried to its destina- 
tion in the original vessel that a portion of the freight belongs to 
the abandonee. In case of a substituted vessel the owner may 
claim the whole. Held, that if the wrecking company acted as 
agent of the master, freight was earned ; but if it acted voluntarily 
asa salvor, the freight must contribute to the salvage, though 
not completely earned, along with the other interests, and the 
shipowner is bound to interpose his claim in the interest of the 
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freight for a proper adjustment of expenses on the cargo. Held, 
that if the owner failed to secure the interest of the freight 
through abandonment, his recourse must be against the insurer 
of the cargo, who has realized from a sale at an advanced price 
for a readjustment, and not against the insurer of freight. 

Citing Smyth vs. Wright, 15 Barb., 51 ; 44 N. Y., 437; Baldwin vs. Bur- 
rows, 47 N. Y., 199. Arn. on Ins., 4th ed., 909, 912, 913, 960, 963, 967, 968 ; 
Center vs. Am. Ins. Co., 7 Cow., 583, S. C.,4 Wen., 46; Whitney vs. N. Y. 
Firemen’s Ins. Co., 18 Wen., 208, 3 Kent Com., 210, 213; Shipton vs. 
Thornton, 9 Ad. & El., 314, 334-5; Kidston vs. Empire Ins. Co., L. R., 2 
C. P., 357 ; Hugg vs. Augusta Banking and Ins. Co., 7 How. (U. S.,) 595 ; 
Griswold ys. N. Y. Ins. Co. 3 Johns. R., 321. Allen vs. Mercantile Mut. 
Ins. Co., 44 N. Y., 487 ; Bradhurst vs. Col. Ins. Co., 9 Johns., 17; 2 Par- 
sons Mar. Law, 158, 160, 372, 386. Phillips on Insurance, sec. 1632 ; Rober- 
ston vs. Atlantic Mutual Ins. Co., 68 N. Y., 195; Moody vs. Jones, 4 Barn. 
& Cress., 394; Heyliger vs. N. Y. Firemen’s Ins. Co., 11 J. R., 85; 5. 
Johns. R., 262 ; 4 Johns. Ch., 219; McCarthy vs. Abel, 5 East., 389; 7 
East, 24 ; Scottish Mar. Ins. Co. vs. Turner, 1 Macq.*H. of L’ds. Cas., 334 ; 
Davy vs. Hallett, 3 Caines, 16 ; Hickie vs. Rodonachi, 28 L. J. (Ex.,) 273 ; 
Atlantic Ins. Co. vs. Bird, 2 Bosw., 195 ; The Peace, 1 Swabey, 85. 


Hubbell vs. Great Western Ins. Co. 
Rep’d Jour’l, p. 146. N.Y. 0. A. 


AGENT. 


§171. Fre—Salary After Termination of Contract.—Where 
it appears from the correspondence, acts and a printed circular 
of a general agent that he acquiesced in the company’s decision 
to terminate his agency at the end of the calendar year, he can- 
not, afterwards, set up a claim for salary for the balance of the 
time unexpired under his original contract. 


Southmayd vs. Watertown F. Ins. Co. 
Rep’d Jour’l, p. 914. 


BROKER. 


172.5 Frre.— When Agent of Company.—A contract for insur- 
ance made by a street broker, and acted on afterwards by the 
regular agency, makes the broker an agent for the company so 
far as he has thus acted and his act has been adopted. 


Mann, Receiver vs. Meyer. 
Rep’d Jour’l, p. 905. 
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CONSTRUCTION. 


173. Fme.—Of Policy— What is Fall of a Building.—The 
manifest intent and purpose of a clause in a fire insurance policy 
that, “if a building shall fall, except as the result of a fire, all 
insurance by this corporation on it, or its contents, shall imme- 
diately cease and determine,” is that the insurance, whether upon 
a building or its contents, shall continue only while the building 
remains standing as a building, and shall cease when the build- 
ing has fallen and become a ruin. When substantially all the 
floors and roof of a building used as a store-house fall, leaving 
nothing standing but the outer walls and perhaps a stair-case or 
an elevator, the building must be deemed to have fallen. 


Distinguishing Firemen’s Ins, Co. vs. Congregation Rodelph Scholem, 80 
Til., 558 ; Brenner vs. Liverpool & London & Globe Ins. Co., 51 Cal., 101. 


vs. Globe Ins. Co., et al. 
Rep’d Jour’, p. 912. Mass. 8. J.C, 


CONTRACT. 

§174. Fire.—Not Completed When.—Liability of Company 
for Neglect of Agent.—Declarations of Agent.—Plaintiff made a 
written application for insurance to defendant’s agent, giving his 
note for the amount of premium, the agent giving in return a 
written receipt, which provided that the note should be returned 
if the policy was not issued. The agent was a special one to re- 
ceive applications. Through the neglect of the agent, the appli- 
cation and note were not forwarded to the company, and twenty- 
five days after the papers were executed, a loss occurred. Held, 
that no contract of insurance was entered into that bound the 
company, but that the company would be liable in a proper ac- 
tion for the damages sustained by the plaintiff caused by the 
neglect of their agent to forward the application. Declarations 
of an agent, made subsequent to the time when the contract is 
said to have been completed, are not binding on the principal. 

Walker vs. Farmers Ins. Co. e 

Rep’d Jour'l, p. 847. Iowa S. C. 

§175. Fire.—Oral for Renewal.— When not Perfected.— Waiver 
of Premium.—The plaintiff stated to the agent that he wanted 
his policy renewed, and desired that it should be renewed before 
he left home ; they agreed on the rate and the agent promised to 
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attend to the matter; that he had the description of the property, 
and there was nothing more for plaintiff to do. The plaintiff 
then directed him to renew in the same company for the same 
amount as before, whica the agent promised to do. Held, that 
the agreement was to effect an insurance in future, not a valid 
contract of insurance in presenti, and contained no waiver of the 
policy condition requiring pre-payment of premium. 

Taylor vs. Phenix Ins. Co. 

Rep’d Jour’, p. 851. 

FRAUDULENT REPRESENTATIONS. 


§176. Lire.—Concerning Policy.—Insured may Recover back 
Premiums in Case of When—Where a party was induced by 
pamphlets issued by the company, and given to her by an au- 
thorized agent, representing that premium notes given for half 
the premiums would never have to be paid, but that they would 
be canceled by dividends, to take out an endowment policy, on 
which she continued to pay the cash and give the note required 
annually until its maturity, and it appeared that she had no means 
of learning the falsity of the representations, and was relying on 
them until the policy matured, when she learned, for the first 
time, that only a trifling amount of the note had been canceled by 
dividends ; Held, that the company was responsible for the de- 
ception, and she was entitled to recover at least the premiums 
paid, with interest. She was not estopped, under the circum- 
stances, by reason of the fact that she continued to act on her 
contract until its maturity. 


Rohrschneider vs. Knickerbocker Life Ins. Co. 
Rep’d Jour’l, p. 392. 


INSOLVENCY. 
$177. Lire.—How the Assets are to be Distributed in Case of. 
—Claims of Policy-holders.—Valuation of Policies—Where the 
notice to creditors of an insolvent life company was duly publish- 
ed according to law, claims not exhibited within the time speci- 


fied were properly excluded by the referee. 
In Re Harmony F. & M. Ins. Co., 45 N. Y., 310. 


The holders of unmatured policies in an insolvent life com- 
pany incorporated under the Jaws of New York, are not entitled 
to receive a pro-rata of their premiums before the payment out 
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of the assets to other creditors under 2 R. S., 470, sec. 75, which 
apply only to insurances having a definite time to run. Where 
the company is a stock corporation managed by directors chosen 
by the stockholders, policy-holders are not partners, even though 
they share in the profits. 

Cohen vs. N. J. Mut. L. Ins. Co., 50 N. Y., 610. 

Held, that the policy-holders are creditors under an agreement 
with the company that it will receive their premiums, keep their 
contracts in force, and be in a condition at all times to fulfill its 
engagements. When through insolvency, the company fails to 
make good this agreement, the claim of the policy-holders is for 
damages for breach of contract. 

N. Y. Life Ins. Co. vs. Statham, 93 U. S., Reps., 24; Fischer vs. Hope 
Mut. Life Ins. Co., 69 N. Y., 161; Bell’s case, L. R., 9 Eg., 706 ; Cook’s 
case, Id., 703 ; Holdich’s case, L. R., 14 Eq., 72. 

Held, that the measure of these damages in the case of incom- 
pleted contracts for life insurance is the net value of the policies 
estimated according to the table annexed to Act, chap. 623, Laws 
of 1868, regardless of the health of the parties. Held, that pre- 
mium notes should be offset against the value of such policies, 
and the dividend should be declared upon the balance. 

2 B.5., 47, sec. 36; 2B. S., 464, sec, 42, and p. 469, sec. 68. Matter of 
Globe Ins. Co., 2 Ed., ch. 625 ; Osgood vs. De Groot, 36, N. Y., 348. 

Held, that unmatured paid-up policies should be treated the 
same as Others. Held, that the claims of annuitants are differ- 
ent, and must be computed according to the court rule on the 
basis of the Northampton Tables with six per cent interest. 

Schell vs. Plumb, 55 N. Y., 592 ; Rule 76 of S. C. 


Held, that death claims matured before dissolution, are entitled 
to no preference. 

Vanatta vs. N. J. Mut. Life Ins, Co., N. J. Ch. Ct., 8 Ins. Law Journal, 
395, distinguished. 

Held, that ¢laims matured subsequent to the dissolution and 
appointment of a receiver, but prior to the expiration of the time 
for presentation of claims, are entitled to be treated as matured. 


People vs. Security Life Ins. & Annuity Co. 
Rep’d Jour’l, p. 859. | N. Y¥.C. A. 
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INTEMPERANCE. ' 


§178. Lire.—Lvidence of.—Truth or Falsity of Answers in 
Application.— Findings of Jury.—The application, which was 
made a warranty, contained the following among other questions : 
“ Are you aware that any untrue and fraudulent answers, * * 
or any suppression of facts with regard to your health, will viti- 
ate the policy ?” Answer, “ Yes.” Also, “ What are your hab- 
its in respect to the use of intoxicating liquors to excess?” An- 
swer, “Temperate.” The jury found generally for plaintiff ; they 
also found specially that the habits of insured were temperate at 
the time of the application, but before he was in the habit o¢ 
getting on sprees from the excessive use of liquors, and used 
them occasionally to excess. To the question, Was not the in- 
sured at and before the date of application in the habit of using 
intoxicating liquors intemperately ? the jury answered, “ He was, 
but at the time of application temperate.” Held, that instruc- 
tions by the court that the only question was whether the an- 
swer of insured, “Temperate,” was true or false ; that the words 
have no technical meaning, but must be considered as used in 
the common and ordinary sense ; that the burden of proof was 
on defendant, and that the evidence was to be considered with 
sole reference to the date of application, were correct. eld, that 
the special findings were not inconsistent with the general ver- 
dict. Held, that where there is evidence tending to sustain the 
general finding, though not entirely satisfactory, it will not be set 
aside. 

Mut. Ben. Life Ins. Co. vs. Cannon, 48 Ind. ,464.? 

The question whether a witness had not at many times talked 
to insured about his habits, and threatened to discharge him, and 
the insured had confessed that he drank too much, was properly 
rejected as too indefinite. Evidence of a physician as to the 
condition of insured, and his admissions two years previous, was 
also properly rejected ; the time was too remote. 

John Hancock Mut. Life Ins. Co. vs. Daly. 

Rep’d Jour’l, p. 553, Micx. 8. C. 


LIMITATION. 


§179. Fire.—Laches.—Fault of Company.—Where suit was 
delayed through promises of the company to settle: Held, that 
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where delays are caused by the acts, or promises, of a defendant, 
he cannot avail himself thereof, or charge laches thereon. 

P. M. and F. Ins. Co. vs. Whitehill, 25 Ill., 466; F. & M. Ins. Co. vs. 
Chestnut et al., 50 Ill, 116; Andes Ins. Co. vs. Fish, 71 Id., 620. 


Mann, Receiver vs. Meyer. 
—§ 172. 


LIMITATION OF REMEDIES. 


§180. Fime—A Former Suit Does not Affect.—Practice.— 
A policy provision, limiting the right of action to one year after 
the claim shall have accrued, is valid. 

Ripley vs. Aitna Ins. Co., 30 N. Y., 136. 

Under provisions of the New York code, sec. 168 of the old, 
and sec. 522 of the new, the plaintiff has the benefit of every 
possible answer to a defense made by way of new matter, not 
constituting a counter claim as fully as though it were alleged in 
the most perfect manner evidence ; for that purpose taking the 
place of pleading. 

(Emory vs. Pease, 20 N. Y., 62 N. Y. Ice. Co. vs. N. W. Ins. Co., 23 N. Y., 
357 ; Dobson vs. Pearce, 12 N. Y., 156 ; Phillips vs. Gorham, 17 N. Y., 270.) 

A successful defense to one action does not estop a party 
from insisting that a second action cannot be maintained because 
commenced too late, nor does the acceptance of costs, given to 
indemnify a successful litigant for the false clamor of his adver- 
sary, furnish the latter an excuse for non-compliance with a con- 
tract stipulation. A consent to further time to prepare for one 
suit does not affect the limitation of remedies as applied to an- 
other suit on the same subject matter. Allegation of counsel, 
that the remedy of his opponents was in equity and not in law, 
does not affect the rights of the parties so far as relates to a sub- 
sequent action. Where an action at law was commenced within 
tlre required time, and although leave was granted to amend the 
form of action, the plaintiff elected to discontinue, and neglected 
to exercise his right to commence a new action before the expira- 
tion of the time, he cannot avail himself of an action in equity 
whose real object is simply to avoid the consequence of delay. 


Citing Ripley vs. Aitna Ins. Co., 30 N. Y., 136; Riddlebarger vs. Hart- 
ford Ins. Co., 7 Wallace, 386 ; Maher vs. Hibernian Ins. Co., 67 N. Y., 283. 
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Distinguishing Woodbury Savings Bank vs. Charter Oak F. & M. Ins. Co., 
31 Conn., 517; Hay vs. Star Ins. Co., 13 Hun., 496. 

Arthur vs. Homestead F. Ins. Co. 

Rep’d Jour’), p. 918. 


LOSS. 


$181. Intanp.— Waiver of Preliminary Proofs.— Question for 
Jury.—Perils Insured Against.—Negligence.—Liability of Under- 
writer.—A policy required immediate notice, and proof of loss 
within thirty days; the notice was given and a protest made out 
on the day the loss occurred, which was afterwards handed to the 
insurer’s adjuster when he came to investigate the loss, who 
made the objection that it did not state the cause of the loss, but 
went on and made a full investigation, after which he told the in- 
sured that he did not think the insurer would pay, as he had 
shown no cause of loss, and that it must have been from unsea- 
worthiness of the boat, or negligence ; but promised that after 
he made his report he.would write and inform him whether the 
insurer would pay ; and he reported all the facts, whereupon the 
insurer decided that he was not liable, and so informed the agents 
through whom the insurance was affected, without stating the 
ground of the decision, and the adjuster did not write to the in- 
sured as he had promised. Held, that a waiver of preliminary 
proofs may be by direct action of the insurer or by his agent, it 
may be express or inferred from a denial of obligation by the in- 
surer exclusively for other reasons. A refusal to pay, solely on 
the ground of unseaworthiness, is a waiver of defective proofs. 

Post vs. Adtna Ins. Co., 43 Barb., 351; Phillips vs. Protection Ins. Co., 
14 Mo., 220; Owen vs. Farmer’s Joint Stock Ins. Co., 57 Barb., 518 ; 
Beatty vs. Lycoming Ins. Co., M. Ins. Co., 16 P. F.. Smith, 9; Globe 
Ins. Co. vs. Boyle, 21 Ohio St., 119; Wyman vs. Peoples Eq. Ins. Co., 1 
Allen, 301; Peacock vs. Ins. Co., 20 N. Y., 293; Walker vs. Ins. Co., 56 
Main, 371 ; Protection Ins. Co. vs. Harmer, 2 Ohio St., 452. 

Held, that whether there had been a waiver of proof of loss by 
the insurer was properly left to the jury under appropriate in- 
structions. When a vessel is lost by a peril insured against, the 
insurer will be liable, although the loss might have been avoided 
by the exercise of proper care on the part of those in charge of 
the vessel at the time of the loss. 

Perrir’s, adm’r. vs. Protection Ins. Co., 11 Ohio, 146; Busk vs. Royal 





890 Digest of Decisions. { Dee., 


Exchange Assurance Co., 2 B. & Ald., 73; Henderson vs. Western Mar- 
ine Ins. Co., 10 Rob., (L. A.,) 164; Walker vs. Maitland, 5 B. & Ald., 
171. 

Enterprise Ins. Co. vs. Parisol. 

Rep’d Jour’! p. 897. & Vz. 8.C. 


OTHER INSURANCE, 


$182. Fire.—Demand for Proper Proofs of Loss is not a 
Waiver of the Policy Provision Concerning.—Return of Unearned 
Premiums not Necessary to Sustain a Forfeiture—The policy 
provided that it should be void in case of other insurance with- 
out consent. In response to a communication from plaintiff, the 
company wrote to its agents that it was impossible to ascertain, 
from the communication, the object of the writer, for it did not 
even state that he held a policy in the company, and requesting 
the agent to inform him that any claim against the company 
must be made in strict compliance with the terms of his policy. 
Held, that the letter was not a waiver of the policy provision, al- 
though the company knew that it had been violated ; the com- 
pany was not bound to act until the plaintiff asserted his claim. 
Upon the presentation of defective proofs, plaintiff was notified 
that, if he had a claim, the proofs must be made in accordance 
with the policy provisions, and he was at the same time notified 
that he had violated the condition concerning other insurance, 
and the company would rely upon the forfeiture. Held, that 
it was the duty of plaintiff to furnish sufficient proofs, and his ex- 
pense in perfecting them under the circumstances did not estop 
the company from relying on the forfeiture. 

Cases distinguished of Webster vs. Phoenix Ins. Co., 36 Wisconsin, 71 ; 
Gans vs. St. Paul F. & M. Ins. Co., 43 Wis., 110 ; Trenton Ins. Co. vs. Shea 
& O’Connel, 6 Bush.; Van Bories vs. United L. F. & M. Ins. Co., 8 Bush., 
136; Baer vs. Phoenix Ins, Co., 4 Bush., 244. 

Held, that the company was not obligated to return any por- 
tion of the unearned premium in order to rely on the forfeitures. 

Phenix Ins. Co. vs. Stevenson. i 

Rep’d Jour’l, p. 922. Ky. ©. A. 

PAROL CONTRACT. 


§183. Frre—When Valid. — Non-disclosure of Loss not 
Frauduwent.—Where there is an oral agreement for an insurance, 
and a fire occurs which destroys the property before the policy is 
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issued, the policy being issued and dated at the time of the oral 
agreement, the insurance will be effective. Nor is it a fraud for 
the owner not to disclose the fact of the fire to the agent before 
the issuing of the policy. 


Mann, Receiver vs. Meyer. ‘ 


POLICY. 


§ 184. Manine.—Construction of Open.—Erroneous Endorse- 
ment of Risk.—Deviation—Stipulation for Extra Premium.— 
Voyage.—The insurance was effected by an open policy on goods 
consigned to plaintiffs upon vessels from Brazil, “to New York, 
Baltimore or Boston direct, or via. Hampton Roads for orders.” 
The rate was specified in writing to be one per cent throughout 
the year, followed by the printed clause “ with additions and de- 
ductions to conform to the rates of the company when the char- 
acter of the risk and vessel and time of sailing are known.” The 
policy provided that the risks were to be reported for endorse- 
ment as soon as known. Through mistake, a risk, whose charter 
party also required the master to call at Hampton Roads for or- 
ders, was reported as from Brazil to New York and so endorsed. 
The vessel put into Hampton Roads for orders and remained 
there 18 days while the plaintiffs were endeavoring to negotiate 
for a sale of goods, the market being depressed: At the end of 
that time she was sunk by acollision. Held, that insured pro- 
perty need not be specified in open policy, but the risk must be 
declared as soon as known to the insured. 

1 Arnold on Mar. Ins., [4 Ed.,] 318, 319 ; E. Carver Co. vs. Manuf. Ins, 
Co., Gray, 214. 

Held, that the rate was fixed by the writing and nothing was 
to be done at the time or after the declaration of the risk to make 
the contract complete. There was no damage to the underwri- 
ter through the error in reporting the risk, and the endorsements 
were not a condition precedent but subsequent, in which errors 
could be corrected even after aloss. Held, that the policy was 
not avoided by the erroneous declaration. The insurance was 
not on a risk direct to New York, but via. Hampton Roads, and 
there was no deviation. 

Robinson vs. Touray, 3 Camp., 158; 1 Arnold on Mar. Ins., supra ; 
E. Carver Co., supra; Gledstoves vs. Royal Ex. Ins. Co., 5 Best & Smith, 
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797 ; Stephens vs. Aust. Ins. Co., L. R.,8 C. P., 18. Case of Orient Mut. 
Ins. Co. vs. Wright, 23 How., (U. S.,) 401, distinguished. 

Held, that the delay at Hampton Roads was not unreason- 
able, if necessary to enable plaintiffs to find a profitable market, 
and was no deviation. 

Mount vs. Larkins, 8 Bing., 122; Grant vs. King, 4 Esp., 175 ; Coolidge 
vs. Gray, 8 Mass., 527 ; King vs. Middletown Ins, Co., 1 Conn., 184 ; Clark 
vs. United F. & M. Ins. Co., 7 Mass., 365 ; Lapham vs. Atlas Ins. Co., 24 
Pick., 1; Gilfert vs. Hallet, 2 Johns, Cases, 296; Metcalfe vs. Parvey, 4 
Camp., 124; Thorndike vs. Bordman, 4 Pick., 471; Chase vs. Eagle Ins. 
Co., 5 Pick., 51; 2 Parsons on Marine Ins., 16. 

Held, that endorsements stipulating for an extra premium, in 
case of detention of vessel at place of call beyond a limited 
time, gave no new or additional liberty to insured as to the use 
of a place of call which was still regulated by the terms of the 
original contract. Held, that the case was not affected by the 
fact that the charter party was for a voyage to New York, Phila- 
delphia or Baltimore, while the insurance was to New York, Bos- 
ton or Baltimore. The insured could choose either New York or 


Baltimore, and a mere intention to go to Philadelphia from 
Hampton Roads would not constitute a deviation. 


Arnold vs. Pacific Mut. Ins. Co. 
Rep’d Jour’l, p. 869. N.Y. 0. A. 
. 


§185. Lire.—Rescission of on the Ground of Fraudulent Re- 
presentations of Agent.—Credibility and Admissibility of Evi- 
dence.— Where an agent of life insurance company, acting with- 
in the scope of his authority, to induce a person to apply for in- 
surance in the company, fraudulently represents to him that for 
@ specified annual premium a policy would be fully paid ata 
given period, and further entitle the holder to certain other spe- 
cified benefits, and thereby induces such person to apply for a 
policy on his life and to pay the premium therefor, if the policy 
issued to him is materially different from what it was represented 
to him it would be, he may rescind and recover back of the com- 
pany the premiums paid. Where an affidavit for the continuance 
of a case, on the ground of inability to procure the testimony of 
an absent witness, contains a statement of what is expected to 
be proved by the witness, and such statement is given in evidence 
on the trial as the testimony of the witness, its credibility may 
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be attacked in the same manner as that of a deposition, by im- 
peaching the veracity of the witness. Where a recovery is sought 
on the ground of fraudulent representations made to the party 
aggrieved, similar representations made by the same person to 
others are admissible in evidence only for the purpose of show- 
ing that they were known to be false by the person making 
them; therefore, where there is no evidence tending to show 
such knowledge, they should be excluded. One, not a party to a 
life policy in force, cannot avoid it for fraud nor recover back pre- 
miums paid thereon, although he caused the policy to be effected 
and paid the premiums. 


U. S. Life Ins. Co. vs. Wright. 
Rep’d Jour’l, p. 169. 


PRACTICE. 
$186. Lire.— Weight of Evidence—A mere difference of opin- 
ion as to the weight and effect of evidence is not sufficient to 
justify the court in setting a verdict aside. 


Waters vs. Mutual Life Ins. Co. 
Rep’d Jour’), p. 336. ~- S.C. NJ. 


$187. Fime—Answer Must be Complete—Admissions.—A 
party defendant must notify the complainant by his answer of 
the defense he intends to set up; and ina clear and unambig- _ 
uous manner, and he cannot be allowed to avail himself of any- 
thing not contained in his answer, though the evidence may show 
it. 

1 Daniel, Chy. Practice, (Perkin’s Ed.,) 725-6. 

Admissions made in answers to a bill are conclusive, and dis- 
proof thereof cannot be allowed. 


Weiders vs. Clark, 27 Ill., 251 : Fergus vs. Tinkham, 38 IIl., 407; Camp- 
bell vs. Benjamin, 69 Tll., 244 ; Morgan vs. Cerlies, 81 Ill., 72. 


Mann, Receiver vs. Meyer. 


REFORMATION OF CONTRACT. 


§ 188. Fime.—ZJn Case of Mistake—Where it appeared that 
through a mistake the street number of the insured premises 
was wrongly stated in the policy : Held, that the mistake may be 
rectified by a Court of Equity. 


Mann, Receiver vs. Meyer. 
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TAXATION. 


§189. Fire—Of Foreign Cos.—Construction of Ill. Statute. 
—A municipal corporation may impose a tax upon the business 
of foreign insurance companies. In order to be uniform as to 
the class upon which it operates, as required by the constitution, 
it is not necessary that the tax should operate alike on all insur- 
ance companies ; foreign and domestic companies may be re- 
garded as separate classes. 

Ducat vs. Chicago, 118 Tll., 172. 


Hughes vs. City of Cairo. 
Rep’d Jour’l, p. 909. 


TITLE. 


§190. Fire.—Of Bankrupt in Mortgaged Chattels After As- 
signment.—W here one mortgages chattels and insures the same, 
the loss to be paid to the mortgagees, and is afterward adjudi- 
cated a bankrupt on his petition, and under an order of the U. 
S. Court he assigns all his property to a trustee, such assign- 
ment does not avoid the policy where it contains a clause that 
“if any change takes place in the title or possession, whether 
by legal process or judicial decree, said policy shall be void.” It 
is the settled law of this State that the mortgagee of chattels 
has the legal title to the property mortgaged even before the 
debt is due, and he may take immediate possession of the pro- 
perty unless by express stipulations the mortgagor is neem 
to retain possession. 

Bragg vs. New England Mut. Life Ins. Co., 25 N. H., 289. Cases distin- 
guished of Adams vs. Rockingham M. F. Ins. Co., 29 Me., 292 ; Young vs. 
Eagle F. Ins. Co., 14 Gray, 150 ; Hazard vs. Franklin M. F. Ins. Co., 7 R. 
I., 429 ; Perry vs. Lorillard F. Ins. Co., 61 N. Y., 214. 


Appleton Iron Co. vs. British America Ins. Co. 
Rep’d Jour'l, p. 177. Wis. 8. C, 


§191. Lire.—Of Wife to Policy Procured by Former Hus- 
band.—Divorce.—M. procured a policy on his life, payable to his 
wife after his death for her separate use and benefit, or in case 
of her previous death for thaf of their children, paying the pre- 
miums thereon until 1874, when the premium was paid by the 
wife, who shortly after obtained a divorce and married R. 
Thereupon the policy was exchanged for a paid-up policy, Mrs 
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R. continuing to pay the interest due until her death, when the 
interest for one year was paid by M., and shortly after a tender 
of the same was made by R. as administrator of his wife. M. 
died shortly after. No children were born to Mr. and Mrs. M, 
A bill of interpleader was brought to determine the rights of the 
parties. The company’s charter provides that policies expressed 
to be for the benefit of a married woman, by whomsoever effected, 
shall inure to her separate use, and that of her and her husband’s 
children, as may be expressed in the policy, independent of the 
husband, his creditors, representatives, or any other party effect- 
ing the insurance, his creditors or representatives. Held, that 
the first policy was a gift to the wife, which, in the absence of 
children, became her sole and separate property, and she had a 
right to exchange it for the second, for which the consideration 
was paid out of her separate estate. Held, that her subsequent 
divorce and marriage did not affect the case. Held, that the re- 
presentatives of the wife were entitled to the proceeds of the pol- 
icy except the single interest payment of M., which should be re- 
funded to his representatives. 

Cases of Conn. Mut. Life Ins. Co. vs. Burroughs, 34 Conn., 305; Cha- 
pin vs. Fellows, 36 Conn., 132 ; Continental Life Ins. Co. ,vs. Palmer, 42 
Conn., 60, distinguished. : 


Phanix Mut. Life Ins. Co. vs, Dunham. 
Rep’d Jour’l, p. 173. Cr.. 8. C. 


_ $192. Frre.—Constriction of Policy— Wager Policies.—Bene- 
ficial Ownership.—-Mortgage not a Change of.—Policies, like all 
other written contracts, must be construed according to their 
terms ; but since they are unipartite, being framed and signed by 
the insured only, they must be construed strictly as regards the 
company, and liberally as regards the insured. It is a rule of 
law to discourage wager policies, therefore provisions regarding 
the disclosure of the real interest of the insured will be fairly 
enforced to protect the company. Where it appeared that the 
plaintiffs were the owners of the entire beneficial interest, but be- 
ing a corporation their record title was vested in an individual, 
_ the statement in the application that the title was in the name of 
plaintiffs, in the absence of fraud ought not to defeat the policy. 
The policy provided that it should be avoided by any change in 
the title or possession. Held, that the subsequent execution of a 
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mortgage by insured did not defeat the policy, unless the mort- 
gage, by reason of their insolvency or otherwise, wrought such 
a change in the ownership or interest, that their loss at any time 
before the fire would have been, or at the time of the fire was, 
less than the full value of the property destroyed. 


American Basket Co. vs. Farmville Ins. Co. 
Rep’d Jour’l, p. 331. 


TOTAL LOSS. 


§ 193. Manine.—WNot Actual When Vessel Remains in Specte.— 
Where a vessel after the accident remained in specie and reach- 
ed her port of destination, the underwriters are not liable on an 
insurance against actual total loss. 


Burt vs. Brewers & Maltsters Ins. Co. 
Rep’d Journ’l, p. 850. 


WAIVER. 


$194. Fire.—Of Proofs of Loss.—Forfeitures—Sending an 
agent to adjust{loss, estops an insurance company from denying 
proper notice of the loss ; and, in the absence of fraud, it is bound 
by such adjustment. 

F. & M. Ins. Co. vs. Chestnut, 50 Ill., 112; Ins. Co. of N. A., et al. 
vs. McDowell, et al., Id., 120; I. M. F. Ins. Co. vs. Archdeacon et al., 82 
Id., 236. 

Insurance companies may, at their option, give authority to 
their agents to waive forfeitures, etc., even contrary to the de- 
clarations of their usual forms of policy, and such authority may 
be proved by parol. 


Mann, Receiver vs. Meyer. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF VERMONT . 


.Lrror to Cincinnati Superior Court. 


ENTERPRISE INS. CO. oF Cincryyatt, 


Us. 
S. H. PARISOL.* 


1. A policy required immediate notice, and proof of loss within thirty days ; the 
notice was given and a protest made out on the day the loss occurred, which 
was afterwards handed to the insurer’s adjuster when he came to investigate 
the loss, who made the objection that it did not state the cause of the loss, but 
went on and made a full investigation, after which he told the insured that he 
did not think the insurer would pay, as he had shown no cause of loss, and 
that it must have been from unseaworthiness of the boat, or negligence ; but 
promised that after he made his report he would write and inform him whether 
the insurer would pay ; and he reported all the facts, whereupon the insurer 
decided that he was not liable, and so informed the agents through whom the 
insurance was affected, without stating the ground of the decision, and the ad- 
juster did not write to the insured as he had promised. 


Held, that whether there had been a waiver of proof of loss by the insurer, was 
properly left to the jury under appropriate instructions. 


2. When a vessel is lost by a peril insured against, the insurer will be liable, al- 
though the loss might have been avoided by the exercise of proper care on he 
part of those in charge of the vessel at the time of the loss. 


The action was brought in the court below on a policy of insurance 
issued by the plaintiffin error to the defendant in error on the steam- 
boat Calumet, whick was totally lost by sinking while lying up, unused, 
‘at Glass Bayou, near Vicksburg, on the 26th of July, 1871, during 
the life of the policy. The insurance was against the perils “of the 


*® Decision rendered June 10, 1879. 
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seas, lakes, rivers, canals, fires and jettisons that shall come to the 
damage of said vessel, or any part thereof.” 

Among other conditions in the policy is this : “It is also agreed 
that in all cases of loss or damage the assured shall furnish to the 
said company the proofs of the same, within thirty days from the date 
thereof, * * * and no loss shall be paid unless the assured shall give 
immediate notice in case of accident or loss to this company.” It is 
averred in the petition that the Calumet was lost by the perils of the 
river, and also, “that the said defendant,” (plaintiff in error) “ short- 
ly after the loss as aforesaid, and before proofs of loss could be made 
out, notified the plaintiff” (defendant in error) “that they would not 
pay said claim or any part thereof.” 

Another condition in the policy is this: “ And the assured also 
agrees that the steamboat aforesaid is and shall be, at all times dur- 
ing the continuance of this policy, tight and sound, and her seams 
properly caulked, and sufficiently found in tackle and appurtenances 
thereto, and completely provided with master, officers and crew and in 
all other things and means necessary for the safe navigation thereof.” 

The averments of the petition are denied in an affirmation form, by 
setting out in the answer the conditions of the policy, above quoted, 
and averring a failure on the part of the assured to comply with the 
requirements of either of them. 

On the trial a bill of exceptions was taken by the defendant below, 
embodying all the evidence; which is very voluminous. Some por- 
tions of it, that throw light on the point to which it relates, are quoted, 
and the conclusions of fact drawn from other portions of it are stated 
in the opinion. 

The charge of the court in reference to the waiver of proofs of loss 
by the insurer, and also in reference to the mere negligence of the 
watchman or those having charge of the boat at the time she sunk, 
being a peril insured against, were excepted to by the defendant be- 
low ; and so much of the charge upon these points, as is necessary 
to an understanding of it, is also given in the opinion. 

There was a verdict for the plaintiff below. The defendant moved 
for a new trial, but the motion was overruled and judgment entered 
on the verdict. 

This proceeding is instituted by the plaintiff in error to obtain a re- 
versal of the judgment. The errors assigned are, 1. That the court 
erred in its charge to the jury. 2. That the verdict is contrary to the 
law and evidence, and 3. That the court erred in overruling the mo- 
tion for a new trial. 





1879.) Unterprise Ins. Co. vs. Parisol. 


Joun F, Fotierr and W. C. Cocuray, for Plaintiff in Error. 
Paxton & Warrineton, for Defendant in Error. 


Gitmorg, C. J. 

There are two objections urged against the charge of the court. 
The first is as to the proofs of loss, and the alleged waiver thereof by 
the insurer, and the second is as to the mere negligence of the watch- 
man and those having charge of the boat being a peril insured against. 

1. The boat was lost by sinking on the 26th of July, 1871. At this 
time she was lying up, unused, in Glass Bayou, a fit place, halfa mile 
from Vicksburg. Captain Parisol, the owner, was also the owner of 
a number of other steamboats, and largely engaged in the business of 
running them. He was absent on a trip up the Yazoo River, at the 
time of the loss, and had no personal knowledge on the subject. On 
the day the boat sunk Mr. Jones, who had charge of Parisol’s business 
at Vicksburg, notified Howe and Carroll, of St. Louis, the agents 
through whom the insurance was affected, of the loss, and in due time 
received word through them, that the insurance company would send 
its adjuster to Vicksburg to investigate the matter. 

On the day the boat sunk, James Neill, one of the watchmen on 
the Calumet, and Peter Donohoe, a watchman on the Roma Wheeler, 
which was lying up close to the former when she sunk, made protest 
of the loss under oath before a notary public. On the 16th of Au- 
gust, three weeks after the loss, Captain Palmer, who is a marine ad- 
juster by profession, arrived at Vicksburg to investigate the loss in 
behalf of the insurance companies interested. 

He was shown the protest above spoken of, and took a copy of it. 
He made but one objection, to it, which was that it failed to state the 
cause of the loss. Notwithstanding this defect, he and Captain Pari- 
sol, who in the meantime had returned, proceeded to investigate the 
matter together. They went to where the wreck lay, and examined it, 
and made inquiries of all whom they met, as to the circumstances at- 
tending the sinking, but failed to ascertain the cause of the loss. 
They did not.see Neill, one of the protestors, for he had, in the mean- 
time, been paid off and left for parts unknown, and Donohoe says they 
did not see or inquire of him. 

In his testimony on the trial Captain Palmer said: “ Captain 
Parisol and I read the protest over together at the wharf-boat ; I 
told him that the protest stated no cause for loss ; he asked me what 
the companies would do under the circumstances ; I told him I did 
not think they would pay, as he had shown no cause for the loss, and it 
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must have been from unseaworthiness or negligence, against which the 
companies did not insure ; he said he thought the companies ought 
to pay, as he was an old customer of their’s, and had paid out a good 
deal of money on insurance ; I told him that I would write and in- 
form him whether the companies would pay.” 

Mr. Hartwell, the president of the company, in his testimony says : 
“ He, (Captain Palmer,) reported just about what he testifies to on the 
stand. Hespent all the time that was necessary to find out the facts 
of the loss. We decided on his report, and in the absence of further 
proof, that we were not liable for the loss. We did not correspond 
with Captain Pariso] directly. He never addressed a letter directly 
to the company ; all the correspondence was done through his agents, 
Howe and Carroll, of St. Louis. I think that we informed them that 
the company would not pay the loss, soon after Captain Palmer’s re- 
turn.” Captain Palmer admits in his testimony, that he did not, after 
he had laid the matter before the company, write to Captain Parisol, 
as he had promised to do. Captain Parisol, in his deposition, says : 

“ After Mr. Palmer’s visit I wrote again to the agents, (Howe and 
Carroll,) and stated all the facts as near as I could. They answered 
that they (the insurance company,) would do nothing for me.” On 
the trial the plaintiff relied for recovery, solely on ground that the loss 
had been caused by a sudden storm of wind that occurred between 
three and five o’clock on the morning the boat sunk. This was not 
stated as the cause of loss in the protest, and the question was 
whether proof of this proximate cause of loss had been waived by the 
company. 

The court in its charge fairly stated the case and left the question 
of fact to the jury, and it was found in the affirmative. 

It is objected that this finding is against the weight of the evidence. 

We do not think so. The requirement of preliminary proofs of 
loss is a formal condition inserted in the policy solely for the benefit 
of the insurer. 

That such proofs may be waived wholly or in part, is well settled 
as a legal proposition. The waiver may be by the direct action of 
the insurer, or by his general agent by virtue of his authority. Post 
vs. Adtna Ins. Co., 43 Barb., 351 ; Phillips vs. Protection Ins. Co., 14 
Mo., 220. The waiver may be express, or it may be inferred from the 
denial of obligation by the insurer, exclusively for other reasons. 
Owen vs. Farmer’s Joint Stock Ins. Co., 57 Barb., 518 ; Beatty vs. Ly- 
coming Ins. Co., M. Ins. Co., 16 P. F. Smith, 9. 

Objection to the preliminary proofs as to loss will be considered 
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waived, if not made when the proofs are presented, and the insured 
is informed by the underwriter that the claim is rejected, entirely on 
other grounds. Globe Ins. Co. vs. Boyle, 21 Ohio St., 119. 

The conduct of the adjuster, who was the agent of the insurer, 
when he visited Vicksburg, was susceptible of two constructions, . 
either or both of which the jury may have found in a way favorable 
to the insured. It may have found, that in the opinion of the adjus- 
ter, the loss had been occasioned by the unseaworthiness of the boat, 
and that for this reason the insurer would not pay ; or the jury may 
have found, from what was said between the adjuster and the insured, 
that it was understood between them that the adjuster would sub- 
mit the sufficiency of the protest to the insurer, and if it refused 
to pay, on the ground that it did not state a cause of loss, he would 
write to the insured, and advise him of the fact in time to enable him 
to extend the protest within the thirty days. If the refusal to pay 
was placed on the latter ground, it was the duty of the insurer, even 
in the absence of an express promise to do so, to have pointed out 
the defect, and advised the insured that it refused to pay on that 
ground. Common fairness and candor would have required this. 
Wyman vs. Peoples Eq. Ins. Co.,1 Allen 301 ; Peacock vs. Ins. Co., 
20 N. Y., 293. And a failure to do so is a waiver of the right to re- 
quire such proofs on the trial. Walker vs. Ins. Co., 56 Main, 371. 

If this is the law, in the absence of an express promise to write and 
advise the insured, it would have been practicing a deception upon 
him not to write and advise him, after promising to do so, as was 
done by the adjuster, acting in behalf of the insurer, if it placed its 
refusal to pay on the defect in the protest ; and as it ought not to be 
presumed that the insurer intended to mislead or deceive the insured, 
the failure to so write and advise him, may have been found by the 
jury to have been a waiver of the defect in the protest. But, in addi- 
tion, the jury may have found from this, in connection with the testi- 
mony of the president of the insurance company, that it decided not 
to pay, on the ground that the loss was occasioned by the unseaworthi- 
ness of the boat, and if the refusal to pay was placed on this ground, 
it was a waiver of the defect in the protest. Protection Ins. Co. vs. 
Harmer, 2 Ohio St., 452. The legal effect of the finding of the jury 
on this point, was to render the condition of the policy requiring 
proof of loss inoperative. 

2. In the second place, it is claimed that the court erred in charg- 
ing that mere negligence of the watchman, and those having care of 
the boat was a peril insured against. 
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The clause, in the charge that is complained of, is this: “If she 
was in such seaworthy condition, and sufficiently manned for such a 
boat, so-lying up, and the loss was occasioned by the mere negligence 
and want of proper care of her watchman, and those having charge 
of her, the plaintiff will be entitled to recover, if he has proved all 
other necessary facts, for such negligence is a peril insured against.” 

The court had previously charged that when a boat sinks without 
any known cause, the law presumes that such sinking is caused by un- 
seaworthiness of the boat, and that if the loss arose from ordinary 
wear and tear, or from unseaworthiness, or from encountering an or- 
dinary peril of the river; the plaintiff could not recover, for, as to 
these, he was his own insurer ; that the burden was on the plaintiff to 
prove by a preponderance of evidence, that the boat was seaworthy 
within the requirements for such boats ; that she was tight and sound, 
and her seams properly caulked, and sufficiently found in tackle and 
appurtenances thereto, and completely manned and duly provided in 
all things and means necessary for the safety of the vessel ; and that 
such a state of things had to be maintained by the plaintiff, during 
the continuance of the risk. Then comes the clause above quoted, 
which was immediately followed by this language: “But if the ne- 
gligence consisted in allowing the boat to become unseaworthy, and 
she was lost thereby, there can be no recovery. 

“The boat need not have been sufficiently seaworthy to perform a 
voyage, but it must have been for her preservation, under all ordinary 
circumstances, while tied wp during such period of non-user, and if 
she encountered a peril insured against, which she would have safely 
resisted if seaworthy, but in consequence of being unseaworthy was 
sunk, by encountering a peril insured against, then the plaintiff can- 
not recover. 

“ And further, if the boat was seaworthy when laid up, but there- 
after her seams were suffered to become open by exposure, which the 
plaintiff failed to have properly caulked, and she was not in a safe and 
seaworthy condition, requisite for her safety when tied up, then the 
plaintiff cannot recover. 

“The boat must have been kept in such condition, as to be reason- 
ably sufficient to withstand the ordinary perils attending a boat, so 
laid up at that time and place. If she was not so kept, the plaintiff 
cannot recover, no matter what peril she may have encountered. If 
she was, and encountered wind or waves, by which she broke her 
spars, was driven against the bank and careened so as to be thrown on 
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her side, so as to take in water at her seams, which were far enough 
above the water line, so as notto endanger her safety while lying up, 
under ordinary circumstances, and sunk in consequence thereof, then 
the plaintiff can recover, if he had provided and kept at the boat a 
force of men, sufficient to take care of the boat, under ordinary perils, 
whether all such men were directly in his employ and pay or not.” 

The clause, in the charge that is complained of, lays down the law 
correctly on that point, and when taken in connection with the other 
parts of the charge, could not have misled the jury. If all the “ other 
necessary parts,” required by the charge, all of which were contro- 
verted, had been proved by a preponderance of testimony, and the 
boat was lost by reason of encountering a storm of wind, the plaintiff 
was entitled to recover, notwithstanding, as was proved, one of the 
watchman was asleep, and the other was on a neighboring boat, at 
the time the storm occurred, and that their negligence in this respect 
may have occasioned the loss. 

“Tn an action on 2 policy of insurance, it isno defense to show 
that the loss was occasioned by negligence in the agents of the in- 
sured.” Perrin’s, adm’r. vs. Protection Ins. Co.,11 Ohio, 146. In 
Busk vs. Royal Exchange Assurance Co., 2 B. & Ald., 73, the question 
for the opinion of the court was, whether the defendants were ex- 
empted from their liability for the loss, on the ground of its hating 
been occasioned by the negligence of the mate. The act committed 
by the mate was lighting a fire in the cabin, and in the evening leav- 
ing the ship, going on board of another, lying contiguous, and remain- 
ing there all night. 

In this case it was held that when the assured had once provided a 
sufficient crew, the negligent absence of all the crew, at the time of 
the loss, was no breach of the implied warranty that the ship should 
be properly manned. 

This doctrine is followed and approved in Walker vs. Maitland, 5 
B. & Ald., 171. 

In this case the mate in charge of the vessel went to sleep, leav- 
ing the charge of the watch to one of the seamen, another having the 
helm ; and soon after the mate went to sleep, the whole of the watch 
on duty went to sleep. The vessel being left to the mercy of the 
waves, ran ashore and was beaten to pieces. 

In the case of Henderson vs. Western Marine Ins. Co.,10 Rob., (L. 
A.,) 164, it was held that, the underwriters are answerable for any loss 
occasioned by the negligence of those in charge of the property in- 
sured. 
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These authorities fully sustain the clause in the charge here com- 
plained of. It was in effect, saying, that when a vessel is lost by one 
of the perils insured against, the insurer will be liable, although the 
loss might have been avoided by the exercise of proper care of those 
in charge of the vessel at the time of the loss. 

3. It is urged that the verdict is against the weight of the evidence, 
and that the court erred in overruling the motion for a new trial. 
Aside from the waiver of proof of loss, which has been disposed of, 
the questions of fact that were most severely contested on the trial 
were whether the proximate cause of the loss of the boat was a 
storm of wind, as contended by the plaintiff, or by the unseaworthi- 
ness of the boat, and negligence of the watchman, as contended by 
the defendant. The depositions of many witnesses were taken at 
Vicksburg, which were read, and witnesses orally examined on both 
sides, on these contested points. The testimony was conflicting. The 
fact that the action was not brought for some eighteen months after 
the loss occurred, and the further fact that the defendant did not hear 
that twas claimed that the loss was occasioned by a storm, until after 
the action was brought, caused the latter to doubt the good faith of 
the plaintiff in bringing the action, and this question was contes‘ed 
on both sides, with much earnestness. It is sufficient to say, that after 
a careful consideration of the evidence, we are unable to say that the 
verdict is contrary to it. 

Judgment affirmed. 





Mann, Receiver, vs. Meyer. 


SUPREME COURT OF ILLINOIS. 


Appeal from Cook County. 


M. MANN, Receiver, eErc.,\ 


| 


AMOS MEYER*  ) 


A mutual mistake in an insurance policy may be rectified by a court of equity. 

Where there is an oral agreement for an insurance, and a fire occurs which de- 
stroys the property before the policy is issued, the policy being issued and 
dated at the time of the oral agreement, the insurance will be effective. Noris 
it a fraud for the owner not to disclose the fact of the fire to the agent before 
the issuing of the policy. 

A contract for insurance made by a street broker, and acted on afterwards by the 
regular agency, makes the broker an agent for the company so faras he has 
thus acted and his act has been adopted. 

A party defendant must notify the complainant by his answer of the defense he 
intends to set up ; and in a clear and unambiguous manner, and he cannot be 
allowed to avail himself of anything not contained in his answer, though the 
evidence may show it. 

Admissions made in answers to a bill, are conclusive, and disproof thereof cannot 
be allowed. 

Where delays are caused by the acts, or promises, of a defendant, he cannot avail 
himself thereof, or charge laches thereon. 

Sending an agent to adjust loss, estops an insurance company from denying prop- 
er notice of the loss ; and, in the absence of fraud, it is bound by such ad- 
justment. 

Insurance companies may, at their option, give authority to their agents to waive 
forfeitures, etc., even contrary to the declarations of their usual forms of pol- 
icy, and such authority may be proved by parol. 

Where an express promise is made to pay a loss under a policy, interest may 
thereafter be charged on such promise. 


Scnoriep, J. 
This was a bill in‘equity by appellee against appellant, to rectify a 


* Opinion filed Sept. 26, 1879. 
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mistake in a policy of insurance on a stock of goods and fixtures, and 
to enforce payment on the policy, when rectified, for loss. 

The alleged mistake was in the description of the house in which 
were the stock of goods and fixtures. The policy describes the house 
as No. 57 Milwaukee Avenue, Chicago, whereas, it is alleged the in- 
tention was it should have described it as No. 59 Milwaukee Avenue, 
Chicago. , 

The mistake is denied in the answer ; and it is also therein alleged 
that there was no intention to insure any property at No. 59 Milwau- 
kee Avenue. 

The evidence leaves no reasonable doubt that the mistake was made 
as alleged in the bill. Appellee is clearly shown to have had no in- 
terest in the house or its contents, No. 57 Milwaukee Avenue. And 
it is also clearly shown that he did business at No. 59 Milwaukee Av- 
enue. Appellee swears that he applied for insurance on the stock 
and fixtures in No. 59, and that appellant sent a solicitor, who exam- 
ined No. 59, before the insurance was effected. The mistake appears 
to have been mutual. And itis such as is competent for a court of 
equity to rectify. 

It is contended on behalf of appellant, however, that a court of 
equity should grant no relief here, because of the fraudulent conduct 
of appellee. 

The application and preliminary contract for insurance appear to 
have been oral. Appellee applied ora'ly for insurance on the 28th 
day of July, 1874. On the same day it seems the application was ac- 
cepted, and an oral contract made that he should have insurance from 
that day, noon, until the 28th day of July, 1875, noon. On the 
morning of July 30th, (between 3 and 4 o’clock, a. m.,) the loss oc- 
curred. On the same day, but afterwards, the policy was issued and 
delivered to appellee. It bears date July 28, 1874, and professes to 
insure from noon of that date for one year, or until July 28, 1875, at 
noon. 

Appellant claims that the oral contract for insurance, made on the 
28th of July, 1874, was not made with any agent having authority to 
act on its behalf; but with one Howe, a street broker, who was 
solely the agent of appellee ; and that when the policy was issued and 
delivered to appellee on the 30th of July, knowledge of the loss which 
had then occurred was withheld from appellee’s agents. This posi- 
tion is not admissible under the pleadings. 

In appellants answer is this clause: “And this defendant further 
answering, says, that it admits that on or about the 28th day of July, 
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A. D., 1874, this defendant did, by its duly authorized agent, issue to 
the said complainant a certain policy of insurance of that date, upon 
certain goods and merchandise, located at No. 57 Milwaukee Avenue, 
in said city of Chicago; * * * that this defendant did, by the 
policy aforesaid, insure for the said complainant, certain goods and 
property, located and situated at No. 57 Milwaukee Avenue, said city 
of Chicago, and at no other or different place whatsoever ; that said 
No. 57 Milwaukee Avenue was expressly stated and described by the 
sid complainant, to be the proper and correct place where said prop- 
erty so insured was located, at the time of the issuing of said policy; 
and that there was no intention, either on the part of this defendant, 
or of said complainant, that the property so averred by said policy 
should be insured at any other or different place than that named and 
fixed in said policy as aforesaid. And this defendant denies that 
there was any mistake in the insertion of said number 57 in said pol- 
icy instead of the number 59, as alleged in said bill.” 

In no part of the answer is the defense now insisted upon set up. 

There is no question about the identity of the policy in evidence 
with that alleged in the bill. Here, then, is an explicit and unequiv- 
ocal admission that the policy issued for number 57, was issued by 
competent agents upon a valid consideration, and no question is made 
but that for loss occurring under its provisions, appellant is liable— 
the sole question made being whether there was a mistake as to the 
number of the building in which was the insured property. 

It is a familiar rule of equity pleading that a defendant is bound to 
apprise a plaintiff by his answer of the nature of the case he intends 
to set up, (and that too, in a clear unambiguous manner, ) and that a 
defendant cannot avail himself of any matter in defense which is not 
stated in his answer, even though it should appear in his evidence. 
1 Daniel, Chy. Practice, (Perkin’s Ed.,) 725-6. , 

So, too, we have held, where a fact is alleged in a bill and admitted 
in the anawer, the admission is conclusive, and evidence tending to 
dispute it should not be considered. Weiders vs. Clark, 27 IIl., 251 ; 
Fergus vs. Tinkham, 38 Ill., 407 ; Campbell vs. Benjamin, 69 IIl., 244 ; 
Morgan vs. Cerlies, 81 Iil., 72. 

But even if it were competent to consider the evidence on this 
point, we see 1fo objection to the ruling below. 

Meyers’ evidence is, in his direct examination, that Howe was in 
appellant’s office, acting as its agent when his contract for insurance 
was made. He says, also, a solicitor was sent by defendant’s agents 
to examine the building, etc., before the contract was consummated. 
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On his cross examination the effect of this evidence, as respects 
Howe, is much impaired. Still, we think it quite likely that this re- 
sults chiefly from his inability to comprehend and speak the English 
language readily. 

He paid the premium for the policy, and there is no effort made to 
prove either that this was not received, or that it was offered to be 
returned, Svyder and Asay, who issued tha policy, are admitted to 
have been appellant’s agents. They are shown to have acted on the 
contract of the 28th, by attempting to issue a policy pursuant to ils 
terms, without hesitation, and to have subsequently promised, unqua!- 
ifiedly to correct the mistake in it, by inserting the proper number, 
(59,) instead of 57, in describing the building—even after they un- 
questionably knew of the loss, All the circumstances favor the view 
that the contract of the 28th was made by those who were authorized 
to bind appellant, and that there was no fraud in the issuing of the 
policy on the 30th. 

It is, also, further contended on behalf of appellant, that appellee 
failed to make proofs of loss, and failed to bring suit on account of 
the loss within the time provided therefor by the policy. 

There is evidence, which we do not feel authorized to say should 
have been disbelieved by the chancellor, that proof of loss was made 
within the time required by the policy, and that afterwards appellant 
selected, by its agents, one appraiser, and appellee selected another, 
and that these appraisers met, and made an appraisement of the 
amount due appellee on account of his loss. 

Where an insurance company sends an agent to adjust a loss, it is 
estopped to subsequently deny that it had proper notice of loss, and 
itis in the absence of fraud, concluded by the adjustment made by 
such agent. F. & M. Ins. Co. vs. Chestnut, 50 Ill, 112; Ins. Co. o 
N. A., et al. vs. McDowell, et al., Id., 120 ; I. M. F. Ins. Co. vs. Arch- 
deacon et al., 82 Id., 236. 

A prior suit was commenced for the same purpose as the present 
suit, which was allowed to remain on docket for a year or more, when 
it was finally dismissed for want of prosecution. But appellee’s neg- 
ligence and laches in this respect, we consider sufliciently explained 
by evidence that there were repeated promises made from time to 
time, while the suit was pending, and afterwards by appellant’s agents 
that appellant would pay appellee, or settle with him, and accompany- 
ing declarations that there was no need of proceeding in the courts 
to enforce payment. 

Such promises and declarations are regarded as a sufficient excuse 
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for non-compliance with a provision in a policy requiring suit to be 
brought within a stipulated time. P.M. and F. Ins. Co. vs. White- 
hill, 25 Ill., 466; F. & M. Ins. Co. vs. Chestnut et al., 50 Ill, 116 ; 
Andes Ins. Co. vs. Fish, 71 Id., 620. The principle equally excuses 
the non-prosecution, and the dismissal of a suit commenced in apt 
time. ; 

There was no e1ror in the evidence objected to by the appellant. 


SUPREME COURT OF ILLINOIS. 


us, 


CICERO N. HUGHES 


CITY OF CAIRO.* ) 


A mere opinion of a juror upon the general subject matter of a suit, does not 
make him incompetent. 


A municipal corporation may impose a tax upon the business of foreign insurance 
companies. In order to be uniform as to the class upon which it operates as 
required by the constitution, itis not necessary that the tax should operate 
alike on all insurance companies ; foreign and domestic companies may be re- 
garded as separate classes. 


Scorr, J 

This action was brought under section 110, chap. 24, R. S., 1874, 
by the City of Cairo against Cicero N. Hughes, to recover of him $2 
on each $100, of the net receipts of premiums for foreign insurance 
companies doing business in the City of Cairo, for which defendant 
was agent. The cause was submitted toa jury, who found the issues 
for the plaintiff and assessed its damages at $200. ‘he court over- 
ruled the motion made for a new trial and in arrest of judgment and 
rendered judgment on the verdict to reverse, which defendant brings 
the case to this court on appeal. 





* Decision rendered Oct. 5, 1879. 
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© There was no ground shown for the challenge of Nichnor when 
called as a juror. In answer to a question propounded by defen- 
dant, the juror answered that he had “ an opinion upon the question of 
the right of a foreign insurance company to do business in this State 
on the same terms and conditions as home companies.” It does not 
appear from the record what question was propounded to the juror, 
and his answer is so indefinite and general it cannot be known 
whether his opinion, whatever it was, had any relation to the issues 
involved or to the merits of the case and the objection to his compe- 
tency was properly overruled. 

An ordinance of the city introduced in evidence shows that provi- 
sion had been made, for a fire department and that the testimony 
given establishes the fact that a fire department was organized and 
was in actual operation. 

Evidence was introduced that the insurance companies doing busi- 
ness in Cairo, and for which defendant was agent and received pre- 
miums, were not companies ‘‘incorporated under the laws of this 
State,” and as defendant has not assigned for error that incompetent 
testimony was admitted at the time, it might well be understood, if any 
objection to the testimony offered jto prove that fact existed, it was 
waived. Butaside from this view the testimony offered was compe- 
tent, and proved, beyond all question, the insurance companies which 
defendant represented, were in fact foreign companies. This point in 
the case is made so clear by the testimony that it admits of no dis- 
cussion. 

The point relied upon with most confidence as a ground for the 
reversal of the judgment of the Circuit Court is that section 110 of 
chap. 24, R. §., 1874, is inhibited by section 1, art. 9, of the Consti- 
tution of 1870. It is conceded the act under which the action is 
brought, is valid, unless it is in conflict with our State Coustitution. 
Power to tax “insurance ” interests or business and persons or cor- 
porations owning or using “franchise and privileges,” is expressly 
confered on the general assembly by section 1, art. 9 of the Consti- 
tution ‘‘in such manner as it shall from time direct by general law 
uniform as to the class upon which it operates.” Section 110 of the 
statute only applies to insurance companies, corporations or asso- 
ciations not incorporated under the laws of this State. The 
argument is that all insurance companies under this section of 
the Constitution cited, constitutes a class, ard as the act in question 
makes a distinction between foreign and domestic insurance compa- 
nies and imposes a burden upon one and not on the other, therefore 
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tis said that uniformity required by the Constitution does not ob- 
tain, and the law imposing the penalty is for that reason invalid. This 
error of the position taken consists in assuming that all insurance 
companies whether foreign or domestic constitute a single class in- 
divisible for taxation under this section of the Constitution. This is 
a mistaken view of the law. There is and can be no reason why in- 
surance companies may not be divided into classes consisting of for- 
eign and domestic companies, and burdens imposed upon the former 
that are not imposed by general law upon the latter class without any 
infraction of the provisions of the Constitution. In Ducat vs. Chi- 
cago, 118 II]., 172, this court recognized the fact such distinctions 
might be taken under that clause of the 5th section of Art. 9 of the 
Constitution of 1848, that required all taxes imposed by municipali- 
ties ‘‘to be uniform in respect to the persons and property within 
the jurisdiction of the body, imposing the same.” The principle of 
that case is conclusive of the one at bar. 

Another ground upon which the judgment might be maintained is 
that foreign corporations, such as defendant represents, can only do 
business in this State by that comity that exists between the States. 
Such companies must therefore submit to such terms as the State 


sees fit to impose upon them or else cease to do business in the 
State. We are not aware there is anything in the clause of the Con- 
stitution cited that would prohibit the General Assembly from impos- 
ing terms upon which foreign insurance companies or any other for- 
eign corporation may do or transact business within the State. 

The judgment must be affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Sepremper Term, 1879. 


HUCK vs. GLOBE INS. CO. 


WALKER vs. QUEEN INS. CO. 


STOWE vs. GIRARD FIRE INS. co) 


The manifest intent and purpose of a clause in a fire insurance policy that, ‘if a 
building shall fall, except as the result of a fire, all insurance by this corpora- 
tion on it, or its contents, shall immediately cease dnd determine,” ‘is that the 
insurance, whether upon a building or its contents, shall continue only while 
the building remains standing as a buildiny, and shall cease when the build- 
ing has fallen and become a ruin. 


When substantially all the floors and roof of a building used as a store-house fall, 
leaving nothing standing but the outer walls and perhaps a stair-case or an 
elevator, the building must be deemed to have fallen. 


Srearxs, Knowtron & Lova, Sor Plaintiff. 
M. Witcox, J. P. Bucxtanp and Leonarp & Wetts, for Defendant. 


Gray, C. J. 

The manifest intent and purpose of the clause inserted in each of 
these policies, by which it is provided that ‘‘if a building shall 
fall, except as the result of fire, all insurance by this corporation on 
it or its contents shall immediately cease and determine,” is that 
the insurance, whether upon a building or its contents, shall con- 
tinue only while the building remains standing as a building, and 
shall cease when the building has fallen and become a ruin. When 
substantially all the floors and the roof of a building used as a 
store-house, fall, leaving nothing standing but the outer walls, and 


* From Central Law Journa!. 
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perhaps a stair-case or an elevator, the building must be deemed to 
have fallen. When several buildings are insured by the sane pol- 
icy, the fall of one terminates the policy, at least on that building 
and its contents. 

The report shows that the eastern and western halves of the 
block were substantially distinct buildings, separated from each 
other by a brick partition wall extending from the front to the rear 
of the block, and from cellar to roof, (though with dows of com- 
munication in each story,) and each of the two parts or buildings, 
capable of standing or fulling by itself; that in each of thes? two 
parts or buildings, midway between the partition wall and the end 
wall, there was a beam or girder in each floor, extending from the 
front to the rear, suppoited by four brick piers in the cellar and 
by wooden posts in each story, and upon which the joists of the 
floors rested ; that by the giving away of the piers in the cellar of 
the easterly part of the build ng, without the agency of fire, the 
beam or girder resting thereon fell down near the ground, bringing 
with it the floors and partitions and roof above, with the goods and 
merchandise in each story, in a mixed and confus:d mass, except- 
ing only very small portions of some of the floors, and of the roof 
and a single case of goods; and that only the outer walls of the 
building, and an elevator five feet square in one corner, were unin- 
jured by the fall; and that it was after the full that the fire broke 
out that caused the injury, for which recovery is sought in thes: ac- 
tions, to the goods which had fallen, and to the elevator and to the 
walls, with the doors and windows therein, which remained stand- 
ing. 
Of the building forming the eastern half of the block, the roof 
and the whole interior, with all the floors and divisions had fallen, 
and nvthing remained standivg but the outer walls and the eleva- 
tor, cons'ituting a mere ruin, and not a standing building in any 
proper sense. It follows that neither the goods precipitated by the 
fall in‘oa confused mass, nor the walls of the ruined building were 
any longer at the risk of the insurers, and that in each of these 
cases a jury would not have been warranted in finding a verdict 
for the plaintiffs. 

The decisions cited for the plaintiffs are not inconsistent with 
this conclusion. In Firemen’s Tus. Cv. vs. Congregation Rodelph 
Scholon, 80 Ill., 558, the building, though shaken by a storm sg» as 
to Jean over, remained entire, und no part of it had fallen. Ia 
Brenner ve. Liverpool & London & Globe Ins. Co., 51 Cal., 101, 
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goods exceeding in value the amount of the insurance were de- 
stroyed by fire in that part of the building which had not fallen, 
and the decision against the insurers was by a bare majority of the 
court. 

The result is that in each case there must be, according to the 
terms of the report, judgment for the defendants. 


i SUPREME COURT OF WISCONSIN. 


Appeal from County Court,~ Milwaukee County. 


OGDEN A. SOUTHMAYD, Respondent, 
vs. 


WATERTOWN FIRE INS. CO.., Appellani* 


Where it appears from the correspondence, acts and a printed circular of a general 
agent that he acquiesced in the company’s decision to terminate his agency at 
the end of the calendar year, he caunot afterwards set up a claim for salary for 

{ the balance of the time unexpired under his original contract. , , 


Corrritt, Cary and Hanson, for Appellant. 
Fanvers and Borrum, fur Respondent. 


Cots, J. 

Assuming that the plaintiff's employment was for a year from the 
first day of April, 1877, on the same terms as stipulated in the original 
contract, still, we think the evidence shows that this employment was 
terminated by mutual consent on the first of January, 1878. This 
conclusion is fully warranted by the letter, written the plaintiff by 
Gilbert, the vice president of the company, dated December 14, 1877, 
the answer of the plaintiff to that letter, and the circular sent out by 
the plaintiff to the agents of the company in Wisconsin of the 19th of 


* Opinion filed Nov. 6, 1879. 
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the month. Gilbert’s letter was evidently written for the purpose of 
notifying the plaintiff that the company intended to terminate his 
state agency at the end of the year: for he saysin substance that as 
the year draws to a close, the subject of the business of the company 
in the several States comes before the board of directors for discus- 
sion and review ; that the past year has been a hard one for insur- 
ance business generally ; that owing to the demoralization of rates, 
the large shrinkage in values, the increase of fires and moral risk, the 
business of the company has been close, and “ brings us all to face the 
fact that the strictest economy must be the order of the day ;” that 
“with that view of the case, our directors have concluded that Wis- 
consin would hardly support a general agency, and that we must add 
that state to the duties of Mr. Condit, at least for the year ;” states 
that he is happy to say that we find our business in Wisconsin in a 
much better shape than when plaintiff took charge of the field ; 
thanks the plaintiff for his faithful performance of all the duties of his 
position ; assures him that itis only the necessity which rests upon 
the company for curtailing expenses, which induces it to make a 
change, and closes by saying “our Mr. Waite is now West, and will 
probably visit plaintiff sometime next week when all matters relating 
to the future can be arranged between you.” 

To this letter the plaintiff replies at considerable length on the 17th 
—the day of its receipt—saying, that “The proposed change in the 
management of this agency is not a surprise, for I really anticipated 
the contents of your letter sooner or later ;” says that while he has 
spared no pains to increase the volume of business of the company, 
and make it profitable, he was certainly conscious that his efforts were 
not a success ; states various reasons or causes why this was so ; says 
Mr. Condit will find the business in-this field much pleasanter than 
if he had taken it when the plaintiff did ; says he will always feel an 
interest in the “ Watertown,” which he has defended with too much 
zeal, and labored for too earnestly, too sincerely and too disinterest- 
edly not to feel an interest in ; but through the whole letter there is 
not one word of objection to the termina ion of the plaintifi’s employ- 
ment at the end of the calendar year, or a single intimation that he 
should expect or claim his salary beyond that time. The circulars 
which were sent out from Milwaukee by the plaintiff to the agents un- 
der his supervision, dated December 19, 1877, commence with the 
following language: ‘On the Ist of January next the pleasant rela- 
tions existing for the past two years between the undersigned and 
the Watertown Fire Insurance Company will cease by expiration o 
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engagement. The Wisconsin department will be consolidated with 
Iowa and Minnesota, under the management of Mr. E. M. Condit, 
Anamosa, Iowa. In parting with former officers and agents, and 
leaving the scene of former labors, the writer would kindly bespeak 
for his successor in the field—whom you will find a pleasant and effi- 
cient officer—such a continuance of the generous courtesy and hearty 
co-operation for the interest of the “Watertown” as has been ex- 
tended to himself in the past.” This circular was printed and sent 
out to the agents by the plaintiff immediately after Messrs. Waite and 
Condit had been to Milwaukee to arrange with him about the surrender 
of his agency and the turning over of the books and papers belonging 
to it. All this business was transacted without any objection on the 
part of the plaintiff or claim that the company had no right to dis- 
charge him, and that he did not consent to such discharge. Now, if 
upon reading the letter of Gilbert of the 14th of December, and the 
reply of the plaintiff thereto, a doubt could remain as to whether or 
not the parties had mutually consented to a termination of the em- 
ployment on the 1st of January, 1878, that doubt would surely be re- 
moved by the language of the circular and the conduct of the plain- 
tiff so far at least as he was concerned. For it would be difficult for 
him to express more clearly, by act or word, his understanding that 
his employment or “engagement” with the company ceased at that 
time. 

But it is said that the plaintiff had no option about the surrender of 
his agency, as the company could deprive him of all authority to act 
for it at any time, and therefore it ought not to be presumed or in- 
ferred from anything said or done by him that he intended to waive 
his claim for his salary for the unexpired balance of the year. But 
the plaintiff was bound to be frank with the company in his corres- 
pondence, and he certainly should have indicated in some way at the 
time the matter was under consideration that he did not voluntarily 
consent to the termination of his employment before the expiration of 
the year if such were the fact. Good faith and open dealing required 
that he should say that much to the company. But we are entirely 
satisfied from the evidence that the plaintiff did freely consent to the 
termination of his agency on the 1st of January, 1878, and that the 
claim for salary after that time was an afterthought. Of course, after 
the parties had once freely consented to terminate the employment, 
they were bound by the decision until anew contract was made. For 
there is no pretense that there was any mistake, imposition or fruud 
in the matter, both partios having acted understandingly with full 
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knowledge of the facts. So that without considering any other ques- 
tion on this branch of the case we hold that the written testimony 
above referred to clearly shows that the plaintiff voluntarily consented 
to the termination of his employment by the company on the Ist of 
January, 1878, and has no claim for salary after that date. It follows 
from these views that the court below should have instructed the jury, 
as requested by the defendant, that upon the evidence given they 
must find that the plaintiff had no cause of action. 

The testimony in regard to the counter claims is so unsatisfactory 
and doubtful that we are unable to decide as to their merits. Another 
trial may disclose new facts and enable the court intelligently to 
pass upon them. 

The printed case contains 255 pages, the testimony being given in 
the form of questions and answers. It radically fails to comply with 
rule 8 of this court, as to what the case should contain. We think all 
that was material in the return could have easily been condensed into 
50 pages. The appellant’s brief consists of 134 pages. It gives at 
length the pleadings, and about 80 pages are taken up with a state- 
ment of the facts or testimony. This is not “a succinct statement 
of so much of the record as is essential to the questious discussed ” 
as required by rule 9. A brief of 25 pages might have been made 
which would have included all that it is necessary to state 
therein. We are not disposed to overlook such a flagrant disregard 
of the rules in respect to the printing of cases and briefs for this 
court. It would lead to great abuse to do so as the costs of printing 
would be needlessly increased and an unnecessary labor imposed 
upon the judges of this court in examining such uncalled for volumi- 
nous briefs and cases. In the taxation of costs the clerk will only al- 
low the appellant 50 pages for the case, and 25 pages for the brief, 
rejecting all the residue. See Paine vs. Trumbull, 33 Wis. 164 ; 
Marsh vs. Supors, 42 Wis., 502. 

The judgment of the County Court is reversed, and a new trial or- 
dered. 
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COURT OF APPEALS OF NEW YORK. 


JOHN G. ARTHUR, Respondent, 


Vs. 


HOMESTEAD FIRE INS. CO., Appellant. 


A policy provision, limiting the right of action to one year after the claim shall 
have accrued, is valid. 

Under provisions of the New York code, sec. 168 of the old, and sec. 522 of the new, 
the plaintiff has the benefit of every possible answer to a defense made by way 
of new matter, not constituting a counter claim as fully as though it were al- 
leged in the most perfect manner evidence ; for that purpose taking the place of 
pleading. 

A successful defense to one action does not estop a party from insisting that a 
second action cannot be maintained because commenced too late, nor does the 
acceptance of costs given to indemnify a successful litigant for the false clamor 
of his adversary furnish the latter an excuse for non-compliance with a contract 
stipulation. 

Aconsent to further time to prepare for one suit does not affect the limitation of 

ge remedies as applied to another suit on the same subject matter. 

Allegations of counsel that the remedy of his opponents was in equity and not in 
luw, does not affect the rights of the parties so far as relates to a subsequent 
action. 

Where an action at law was commenced within the required time, and although 
leave was granted to amend the form of action, the plaintiff elected to discon- 

[;. tinue, and neglected to exercise his right to commence a new action before the 
expiration of the time, he cannot avail himself of an action in equity whose 
real ol.ject is simply to avoid the consequence of delay. 

Judgment affirmed. 


Mr. Ristry, for Respondent. 
Mr. Hussarp, for Appellant. 


Danrorts, J. 
The complaint state two causes of action ; one for loss by fire of 
property insured by the defendant, the other for reformation of the 
application upon the faith of which the policy issued. The policy 
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provides that no action shall be sustained against the company under 
or by virtue of it, unless commenced within one year next after any 
claim shall accrue, and the omission to comply with its terms, is, I 
think, a conclusive answer to the complaint. That such condition is 
valid cannot now be questioned. (Ripley vs. Adtna Ins. Co., 30 N. 
¥., 136.) 

The loss occurred on the 8th of March, 1876; proofs of loss were 
duly served on the 8th of May, and, as by the terms of the policy, the 
amount thereof became payable in sixty days thereafter, the claim 
accrued on the 8th of July, 1876. The action was not commenced 
within a year thereafter, and the case is thus brought directly within 
the terms of the condition. Nothing occurred during the progress of 
the former suit to relieve the party from its effect. That was an ac- 
tion on the policy upon the grounds stated in the first cause of action 
herein. In it the plaintiff might have had all the relief which he now 
seeks, and with or without the amendment which the court gave him 
leave to make, he would have been entitled to recover, if the facts had 
been then established as they are now found to be. (Emory vs. 
Pease, 20 N. Y., 62; N. ¥. Ice. Co. vs. N. W. Ins. Co., 23 N. Y., 357.) 
It is claimed that equitable relief is sought in this case ; if necessary 
it could have been had in that. To the objection made by the de- 
fendant in its answer, and proved upon the trial that the incumbran- 
ces on the property insured exceeded the amount stated in the ap- 
plication, the plaintiff could very properly have replied by proving 
the facts set up in the second cause of action in this case. In doing 
so he would not have gone beyond the provisions of the code, section 
168 of the old, section 522 of the new, by which new matter is deemed 
controverted, and the plaintiff, without pleading, permitted to traverse 
or avoid it as the case may require. Nor would he have invoked new 
doctrine, for the rule has, since the union of the legal and equitable 
remedies in one system and their application by one court, been re- 
peatedly applied and declared to be so broad, that it secures to the 
plaintiff the benefit of every possible answer to the defense made by 
way of new matter, not constituting a counter claim as fully as though it 
were alleged in the most perfect manner. For that purpose, evidence 
admissible under the principles of either law or equity, takes the 
place of pleading. (Dobson vs. Pearce, 12 N. Y., 156; Phillips vs. 
Gorham, 17 N. Y., 270.) Ihave not adverted to the former suit as 
being a bar to this, or in any way preventing the bringing of another 
but to show that the present one was unnecessary so far as the en- 


forcement of any legal or equitable right of the plaintiff is concerned. 
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Nor doI think the conduct of the defendant therein gives any new 
life to the plaintifi’s cause of action. Doubtless the condition might 
be extended or waived by such acts of the insurer as hindered or pre- 
vented the action, or induced the insured to suppose that a strict 
compliance therewith would not be insisted upon, but in such a case 
he must have acted in good faith, and been actually misled. (Ripley 
vs. Aitna Ins. Co., 30 N. ¥., 136.) The plaintiff insists that this was 
the result of the defendant’s conduct in the former suit. But so far 
from deluding the defendant with false hopes, it would seem to indi- 
cate on its part, a determination to resist payment, and yield no 
grace or favor. Its agents, as we learn from the opinion of the court 
below, as early as the 8th of May, 1876, notified the plaintiff that by 
reason of the misstatement in the application the defendant was “let 
out ; that the policy was void, and the plaintiff had no legal claim 
against it.” The objection was insisted upon by answer, and relied 
upon at the trial. It is true the defendant’s counsel objected to evi- 
dence which it seems should have been received, and that the court 
sustained the objection, but at the same time gave leave so to amend 
the pleadings as to make the evidence admissible. The favor of the 
court was rejected, and the plaintiffs counsel, insisting that he was 
right, obtained time to make a case upon which to review the ruling. 
I am unable to perceive in any of these matters in the action of the 
court or counsel, anything soever to prevent the defendant insisting 
upon the condition, nor that its doing so is any impeachment of its 
good faith. That the plaintiff’s counsel failed to proceed in that ac- 
tion, and paying costs thereof abandoned it, cannot tend to the ad- 
vantage of the plaintiff or confer a new right against his adversary. 
As the commencement of that action does not bring the present 
within the limitation, neither does its failure extend the time. (7 
Wallace, 386 ; Riddlebarger vs. Hartford Ins. Co.) The cases cited 
by the learned counsel for the respondent are abundant to show that 
waiver may be implied from slight circumstances, but none afford 
any support to the position that a successful defence of one action 
estops a party from insisting that a second cannot be maintained be- 
cause commenced too late. Nor does the acceptance of costs, given 
to indemnify a successful litigant for the false clamor of his adversary, 
furnish to the latter any consideration or excuse for non-compliance 
with a contract stipulation. The plaintiff also relies upon the fact 
that the defendant’s counsel extended the time within which the 
plaintiff might prepare his case or bill of exceptions in the first ac- 
tion. There is no connection between the two events, nor was one 
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the inducement of the other. An attorney may mitigate the rigor of 
practice in one suit without creating a new cause of action against 
his client. It is further urged that the defendant should be estopped 
from asserting that the plaintiff had a remedy at law, so far at least 
as it effects the limitation of the time of commencing the action, be- 
cause the defendant’s counsel upon the trial of the first action insisted 
that the remedy of the plaintiff was in equity, and not atlaw. What 
the defendant’s counsel did upon the former trial, and in the progress 
of itis binding so far as that action and its consequences are con- 
cerned, but no farther. It was not within the scope of his authority 
to change the rights of his client except so far as it might be done in 
that action, and by putting an end to that he did not justify the com- 
mencement of another, nor could he create a cause of action which 
did not before exist. But, although the court entertained the objec- 
tion, the trial judge gave leave to amend. Instead of doing so, the 
plaintiff elected to discontinue ; this was not the fault of the defend- 
ant, yet it was still in the plaintiff's power to commence a new action 
before the expiration of the year ; he did not do so, and for his omis- 
sion the defendant is in no respect to blame. 

The second cause of action, although in form the reformation of 
the application, is in fact to get rid of a defense interposed by the de- 
fendant, and so far, and for that purpose is unnecessary. Nor would 
the contract of insurance be other or different when the application is 
corrected than it was before. (Maher vs. Hibernian Ins. Co., 67 
N. Y., 283.) The cases cited by the learned counsel for the respond- 
ent lead to no other result, for they are inapplicable to the case in 
hand. Woodbury Savings Bank vs. Charter Oak F. and M. Ins. Co., 
31 Conn., 517, was a suit in equity. An action at law had been com- 
menced upon the policy issued by the defendant within the time lim- 
ited, and it was held that the suit in equity, although commenced af- 
terwards, was not barred because it was in aid of the other. In Con- 
necticut, the distinctions between the systems of law and equity is 
still preserved, and the latter was alone competent to the relief sought. 
In Hay vs. Star Ins. Co., 13 Hun., 496, affirmed in this court but not 
reported, the policy contained a contract different from the one bar- 
gained for, and had been fraudulently issued in its place. The -plain- 
tiff held nothing upon which he could maintain an action, and the ob- 
ject was to compel the defendant to give a policy according to its 
agreement, or in the language of the opinion in that case, it “was as 
though no policy had been issued, and the aciion was for the specific 
performance of the agreement to insure.” In the case before us the 
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plaintiff holds a policy, perfect in all its stipulation, and according 
with the agreement of the parties. The difficulty is that the defend- 
ant seeks to avail itself of a defense caused by the act or omission of 
its agent, but it is one which the plaintiff could have avoided in. the 
former action. This action was not necessary, and it was com- 
menced too late. 

I can discover no ground on which the plaintiff ‘can stand agai 
this appeal. The judgment of the general and special term should 
therefore be reversed, and a new trial granted, with costs to abide the. 
event. 

All concur except Foiazr and Anprews, J. J., absent. 


COURT OF APPEALS OF KENTUCKY. 


SepremBer Term. 


Appeal from Scott Common Pleas Court. 


PHCENIX INS. CO., Appellant, 
vs. 


HENRY STEVENSON, JR., Appeilee.* 


The policy provided that it shonld be void in case of other insurance without 
consent. In response to a communication from plaintiff, the company wrote to 
its agent that it was impossible to ascertain, from the communication, the ob- 
ject of the writer, for it did nut even state that he held a policy in the company, 
aud requesting the agent to infurm him that any claim against the company 
must be made iu strict compliance with the terms of his policy. 


Held, that the letter was not a waiver of the policy provision, although the com- 


pany knew that it had been violated, the company was not bound to act 
until the plaintiff asserted his claim. 


Upon the presentation of defective proofs, plaintiff was notified that, if he had a 
claim, the proofs must be made in accordance with the policy provisions, and 
he was at the same time notified that he had violated the condition conce:ming 
other insurance, and the company would rely upon the forfeiture. 


* Decision rendered Nov 4, 1879. 
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Held, that it was the duty of plaintiff to furnish sufficient proofs, and his expense 


in perfecting them under the circumstances did not estop the company from 
relying on the forfeiture. 


Held, that the company was not obligated to return any portion of the unearned 
premium in order to rely on the forfeitares. 


Judgment reversed. 


Hiyzs, J. 

A policy of insurance for $3,000 to run one year from date, was is- 
sued October 25, 1877, on a dwelling-house belonging to appellee. On 
the same day, but subsequent to the issuing, delivery and acceptance 
of the policy issued by appellant, appellee procured in other compa- 
nies additional insurance on the same property, for the sum of 
$6,000. 

In the policy issued by appellant itis provided that “ if the assured 
shall have or shall hereafter make any other insurance on the property 
hereby insured, or any part thereof, without the consent of the com- 
pany written thereon * * * then this policy shall be void.” 

No notice was given to appellant of the additional insurance nor 
was it known to it until after the destruction of the property by fire 
which occurred some two months after the date of the policy. Upon 
the refusal of appellant to pay the loss this action was instituted, ap- 
pellant relying upon the breach of the provision of the policy as to ad- 
dional insurance, and appellee insisting that appellant had waived 
this right by requiring appellee to make out and forward after know- 
ledge of the insurance‘in other companies, a statement and proof of 
loss as provided for in the policy. The only evidence offered in sup- 
port of the plea of waiver is the following letter by the general agent 
of the company to the local agent at the place where the property had 
been situated : 


“ Cincinnati, Feb. 12, 1878. 
H. S. Ruoron, Esq., agent, Georgetown, Ky. 

Dear Sir: We are in receipt of a sworn statement over the signa- 
ture of Henry Stevenson, Jr., the object of which wa ara u2s 12 to 
make out, for in no place does he intimate that he holds a policy in 
this company ; he furnishes us no written copy of any such a policy, 
and it is impossible for us to understand upon what he bases his 
claim, if such in fact was his purpose in sending the singular document 
to us. Be good enough to inform Mr. Stevenson that if he has any 
claim to make against this company under or by virtue of a policy of 
insurance, such claim must be made in strict accordance with the con- 
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ditions of said policy, to which he is respectfully referred. Please 
communicate the contents of this letter to Mr. Stevenson in the pre- 
sence of a witness and if necessary furnish him a copy thereof. 
Yours very truly, ; 
H. M. Maar, general agent.” 


Subsequently the following letter was written to and received by 


appellee. 


“ Crxcrnnati, March 8, 1878. 
Henry Srevensoy, Jr. Esg., Georgetown, Ky. 

Dear Sm: We are in receipt of a document over your signature 
purporting to be a statement in addition to one formerly made by you, 
with reference to the loss of a certain dwelling by fire. In response 
we would say that as yet it is impossible for us to understand the 
meaning of either the original statement or the addition thereto, 
taken separately or in connection with each other, and beg to repeat 
if you have a claim against this company it will be necessary to fur- 
nish proof of loss in accordance with the conditions of the policy, 
copy of which we hand you herewith. 

We desire now however to call your attention to the fourth para- 
graph of the conditions, in which the following clause appears : “Or 
if the assured shall have, or shall hereafter make any other insurance 
on the property hereby insured, or any part thereof, without the con- 
sent of the company written herein * * * then, and in every such 
case, this policy shall be void.” 

This condition is in the policy of this company now held by you, 
and has never been waived by the company or its agent either di- 
rectly or indirectly, and no consent for additional insurance had been 
given by written endorsement on the policy. 

At the time of the alleged burning of your dwelling-house there 
was, as we learn from your sworn statement, the sum of six thousand 
dollars additional insurance thereon, without our knowledge or con- 
sent, or without the knowledge or consent of our agent, to wit, the 
sum of three thousand dollars in the Liverpool and London and Globe 
Insurance Company and the further sum of three thousand doliars in 
the Scottish Commercial Insurance Company, thereby rendering the 
policy ofthe Phoenix Insurance Company null and void, of which fact 
we hereby inform you that your further actions may be governed ac- 
cordingly. Respectfully, 

H. M. Maar1, general agent. 
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On the trial of the case, appellee was asked if he had not been put 
to considerable expense in preparing the statement of loss made out 
after receipt of the letter of February 12th, quoted above, to which he 
responded that he had paid $5, to the attorney to make out the state- 
ment, that he had paid the hire of a horse and some tolls, but that he 
had been to no great expense. This evidence was excluded from the 
jury over the objection of the appellee. The property was proved 
over the objection of appellant to have been worth $14,000 or $15,000, 
and appellee was, also against objection, permitted to state that no 
part of the premium had been tendered or paid back to him. 

Atthe : lose of the evidence introduced by appellee which embraced 
the letters of March 8, 1878, and of February 12, 1878, appellant 
moved to instruct the jury as in case of non-suit, which motion the 
court overruled, and after the evidence for appellant had been heard, 
under instructions given by the court and excepted to by appellant, 
the jury found for appellee the full amount of the policy. 

Among the instructions given are as follows : 

1. “If the jury believe from the evidence that the plaintiff, after the 
execution of the policy sued on, took out additional insurance on his 
dwelling-house in other companies, without the written consent of 
defendant endorsed on said policy, then the jury ought to find for the 
defendant, unless they believe from the evidence that, after the burn- 
ing of plaintiff's house, the defendant, on being informed of the fact 
that additional insurance had been taken thereon by plaintiff, failed to 
return the premium for the time the policy had to run, from the time 
of the fire to the date fixed for its expiration ; and also believe that 
the defendant, after being informed of the burning of plaintiff’s house, 
and the fact that plaintiff had insured said house in another ccmpany 
or companies, requested plaintiff to prepare and present his claim 
against the company on account thereof in accordance with the terms 
of the policy, in which event the loss is for the plaintiff, and the jury 
should so find.” 

3. “The breach in the condition in the policy against additional in- 
surance imposed on the defendant, on being informed thereof after 
the loss, the duty to elect whether it must insist on a forfeit of the 
policy and return the unearned premium received on the risk, or waive 
its right to insist on said forfeiture and regard the policy as still valid 
and obligatory. 

“The failure to return the premium after the knowledge of the fact 
that the additional insurance was obtained on the plaintiff's house, 
and a request, after being informed of the loss—if such request was 
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made—to the plaintiff to make out any claim he might have against 
the company, in accordance with the provisions of the policy as to 
proof of loss, amount to an election to waive the forfeiture and to 
consider the policy as valid and obligatory.” 

The instruction marked No. 1, is erroneous ; first, because it tells 
the jury that appellant could not rely upon the forfeiture resulting 
from additional insurance, on account of its failure to return to ap- 
pellee a certain proportion of the premium ; and second, in assuming 
that there was any evidence to show a request on the part of appel- 
lant to appellee to prepare and present his claim against the com- 
pany, and that such a request was a waiver of the right of appellant 
to rely upon the forfeiture. 

The third instruction is erroneous in holding that the failure to re- 
turn the premium and that the request, if made, to make out his 
claim against the company, operates as a waiver by appellant of the 
breach in the policy as to additional insurance. The act or conduct 
of the company, in order to operate as a waiver of its right to rely 
upon the breach as a release from liability, must be such that the in- 
sured might reasonably infer therefrom that the company did not 
mean to insist upon the forfeiture. The insured must have been mis- 
led to his prejudice, and, if he is so misled by a reasonable and justi- 
fiable reliance upon the acts or conduct of the insurer, the waiver or 
estoppel attaches whether it was so intended by the insurer or not. 
In general, to work an estoppel, the party against whom it is at- 
tempted to be used must be in possession of all the facts, and the 
party attempting to plead it must have relied upon the representation 
or conduct of the party against whom the plea is interposed, and must 
thereby have been misled to his prejudice. May on Ins., sec. 3, 505 
and 507. 

The letter of the 12th of February, 1878, is not a request to ap- 
pellee to make proof of his claim against the company. After stating 
that it was impossible to determine from the paper sent to the com- 
pany what the object of appellee was in sending it, for it did not even 
state that appellee held a policy in the company, the writer continues : 
“ Be good enough to inform Mr. Stevenson that if he has any claim 
to make against this company, under or by virtue of a policy of in- 
surance, such claim must be made in strict accordance with the 
conditions of said policy, to which he is respectfully referred.” 

When appellee made his first abortive effort at proof of his claim 
he was fully aware that by his own conduct in taking out other insur- 
ance he had forfeited his claim against thecompany. Possessing this. 
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knowledge it is difficult to conceive how appellee, from the contents of 
this letter, could have inferred that appellant intended to waive any 
substantial or technical defense it might have. On the contrary, it ap- 
pears to be a direct challenge and a notification to appellee that ap- 
pellant would not pay the loss unless appellee, had complied with the 
conditions of the policy. But it is said that appellant also knew of 
the additional insurance. That is true, yet the company was not 
called upon to act in the premises until appellee asserted claim 
against it—its mere silence could not operate as a waiver of any of its 
rights, and so soon as appellee did present proof, though defective, of his 
supposed claim, appellant by the letter of March 8, 1878, notified ap- 
pellee that he had not complied with the conditions of his policy and 
that the company would rely upon the forfeiture brought about by 
the other insurance procured without its knowledge or consent. It 
was the duty of appellee under the terms of the contract of insurance 
to have prepared at his own expense and presented to the company 
an intelligible proof of his claim. Failing to do this in the first in- 
stance, he ought not to be heard to say that the expense incurred by 
him in the attempt to perfect his proof, which by no fault of the com- 
pany was defective, and which expense was not incurred at the re- 
quest or by the solicitation of the company, should estop appellant 
from relying upon a forfeiture brought about by the conduct above of 
appellee. This is essentially unlike the case when, during the con- 
tinuance of the risk, the insurer is notified, even orally, of other insur- 
ance, and yet gives no notice to the insured that the insurer considers 
the contract of insurance at an end on account of such breach on the 
part of the insured. In that instance the insured might be authorized 
to consider such silence on the part of the insurer, especially if continued 
for any considerable time after such notice, as a waiver of the right 
to insist on the forfeiture. 

In such case the insured might with plausibility say that if you had, 
before my loss, notified me of your intention to insist upon the forfei- 
ture, it would have been in my power to protect myself by other insur- 
ance, and as you have waited until the damage has resulted, being in 
full possession of all the facts, you ought not now to be permitted to 

rely upon the forfeiture. 
' ‘This case is also essentially unlike the case where the notice to the 
insurer comes after the loss, and specific exceptions are taken by the 
insurer to certain defects in the proofs without notice of intention to 
rely upon the forfeiture, and when the notice to the insured is accom- 
panied by a request to incur onerous expense, which is in fact in- 





928 Report of Decisions. [Die., 


curred, butis not essential to making out proof of claim in the ordin- 
ary form. In Webster vs. Phoenix Ins. Co., 36 Wisconsin, 71, relied 
upon by counsel for appellee, the court say : “ The question before us 
in the present case is whether the facts that the defendant required 
the plaintiff to furnish plans and specifications of the insured house 
after notice of the additional insurance, and that the plaintiff furnished 
the same, or procured them to be prepared, at large expense, pur- 
suant to such requirement, are sufficient evidence of a waiver of the 
condition, and estop the defendant from asserting that the policy was 
forfeited because its consent was not obtained to such additional in- 
surance.” In that case the following letter was relied upon, and 
held by the court to be a waiver, to wit : 


“ Cincinnati, February, 7, 1873. 
H. D. Fisuer, Esa. 

Dear Sir: Your favor of the 4th inst. accompanying certain docu- 
ments in the claim of Mrs. Helen F. Webster is received. As proofs they 
are by no means satisfactory, and as one of the points of deficiency 
we may mention that it is not shown what the actual worth of the 
property was, as covered by our policy. You will please inform 
Mrs. H. F. Webster that,in accordance with the conditions of our 
policy, we require full plans and specifications of the house destroyed, 
which when ready may be sent to this office.” 


In that case, as here, the policy contained this provision, to wit : “It 
shall be optional with the company to repair, rebuild or replace, 
the property lost or damaged with other of like kind and quality 
within a reasonable time, giving notice of their intention so to do with- 
in thirty days after receipt of proofs herein required, and the assured 
shall, if required, furnish plan and specifications of the building de- 
stroyed.” Then the plan and specifications were not necessary to 
complete the proof of loss, and good faith and fair dealing required 
that they should not be demanded of Mrs. Webster—at the cost cf 
$200 as shown—unless the company intended to pay the amount of 
the policy or rebuild. In that case there was a clear intimation on 
which Mrs. Webster had a right to rely, that when the proof of loss 
should be presented in the form required by the policy, and plan and 
specifications furnished, the company would pay the amount of the 
policy or replace the buildings. That case when carefully considered 
does not, as counsel appear to think, come in conflict with the views 
we have herein expressed, nor does it appear that Gans vs. St. Paul 





1879.] Phoenix Ins. Co. vs. Stevenson. 929 


Fire and Marine Ins. Co., 43 Wisconsin, 110, is antagonistic. In that 
case there was a stipulation in the policy against allowing the pro- 
perty insured to be vacant, with a penalty of the forfeiture of the 
policy. With the knowledge of the company the property remained 
unoccupied near a month before it was destroyed by fire. On proof 
of loss being forwarded to the company, it was held insufficient, and, 
the company requiring further proof, it was prepared and forwarded 
at the cost of five dollars, which last proofs contained a statement that 
the buildings had been vacant as above stated. Without comment on 
the reasoning of the court, we are satisfied that the opinion may be 
supported upon the ground that the company did not give notice of 
disapproval, as it might have done, in time to enable the insured to 
procure additional insurance. Such prolonged acquiesence before 
loss might be held to be a waiver because it had a tendency to lull the 
insured into a feeling of security, and thus prevent him from protect- 
ing himself by getiing new insurance. The case of the Trenton In- 
surance Company vs. Shea & O’Connel, 6 Bush., does not support the 
view of counsel for appellee. Two policies were obtained the same day, 
Nov. 15, 1867, in two different companies, on the same property and 
from the same agent. The loss occurred on the 23rd of January, 1868, 
appellant in that case issued the first policy and there was evidence 
going to show that it received one premium after notice of the issuing 
of the second policy, and before loss. The court, on this state of facts 
say : “Under all the peculiar circumstances of this case we cannot 
doubt that the evidence, the equity and law of the case all conspire to 
fix appellant’s liability.” 

To the same effect and based upon similar facts is the opinion in 
Van Bories vs. United Life, Fire and Marine Ins. Co., 8 Bush., 136. 
Partly in support and in no way in conflict with the views entertained, 
is the case of Baer vs. Phoenix Ins. Co., 4 Bush., 244. 

Does the fact that appellant failed to return any portion of what is 
called the unearned premium preclude it from relying upon the for- 
feiture? We are decidedly of the opinion that it does not. In May 
on Insurance, sec. 567, it is said : “Ifa policy be void, ab initio, or if 
the risk never attaches and there is no fraud on the part of the in- 
sured, and the contract is not against law or good morals, he may re- 
cover back all the premium he may have paid, either in an action for 
them alone, or on account for money had and received, coupled with 
a count on the policy in an action for the loss * * * * butif the risk 
once attaches, the premium is not apportioned.” Flanders on Fire 
Insurance, second ed., p. 170. 
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In the case under consideration the contract was entire. The risk 
attached the moment the contract of insurance was completed, so that, 
if the loss had occurred before the obtention of the other insurance, ap- 
pellant would have been compelled to pay the loss to the extent of its 
liability as stated in the contract. Appellant was entitled to rely 
upon the forfeiture without a return or the offer to return any portion 
of the premium. The instruction as to the return of the premium 
may have been based partly, at least, upon the following clause in the 
policy : “This policy may be cancelled at any time or giving a verbal 
notice to that effect, and refunding or tendering a ratable propor- 
tion of the premium for the unexpired term.” We think that the 
clause does not justify such a construction. It appears to apply only 
in cases where the insurer sees fit to cancel the policy, and not to 
cases where there is a forfeiture resulting from the act of the insured. 
We are of the opinion that there was no evidence to go to the jury on 
the question as to waiver of the forfeiture by appellant, and that the 
motion for a non-suit should have been sustained. The instructions were 
also erroneous, based upon the idea that there was evidence to sup- 
port the plea of waiver, and upon the supposition that appellant was 
compelled, as a condition precedent to relying upon the forfeiture, to 
return a proportional part of the premium. Whatever defect there 
may be in the manner of pleading the waiver, we are satisfied that the 
defect is cured by the reply, and an issue substantially tendered on the 
point. 

Judgment reversed and cause remanded with directions for further 
proceedings consistent with this opinion. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The position here taken by the court, would seem to be essential for the 
protection of the insurer in all his rights. 1f the mere demand for formal 
proofs of loss with a knowledge that the insured had violated a policy sti- 
pulation, were liable to operate as a waiver of such stipulation, it would fol- 
low that the insurer must surrender his right to demand such -proofs if he 
would avail himself of the breech, or at any rate he could not safely de- 
mand proofs, without, at the same time, being careful to notify the insured 
of his proposed future line of defense. For it is a well settled principle in 
the law of waiver that a distinct denial of liability on other grounds is a 
waiver of proofs of loss or of their sufficiency. Crawford Co. Mut. Ins. Co. 
vs. Cochran, 8 Ins, Law Journal, 549; Little vs. Phoenix Ins. Co., 7 Ins, 
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Law Journal, 471 ; Atlantic Ins. Co. vs. Manning, 7 Ins. Law Journal, 157 ; 
Hartford F. Ins. Co. vs. Smith & Doll, 7 Ins. Law Journal, 140 ; Germania 
TF’. Ins. Co. vs. Casteil, 7 Ins. Law Journal, 253; Aurora F. Ins. Co. vs. 
Kranich, 6 Ins. Law Journal, 676 ; Akin vs. L. & L. & G. Ins, Co., 6 Ins. 
Law Journal, 341. 

In order to establish a waiver, it must appear that the insurer had an ac 
tual or constructive knowledge of the facts, and adopted a course of action 
inconsistent with an intention to insist ona strict compliance, and calculated 
to mislead the insured. The way in which this is done is not essential. It 
may be by words or action, or by keeping silent when it ought to have 
spoken, or acquiescing when it ought to haveopposed. "Where such waiver 
of policy conditions have been established in connection with a demand for 
proofs of loss, it has usually appeared that the company went much beyond 
its simple right to require legal evidence of its liability, and treated such 
proofs in a manner calculated to mislead the insured into a belief that the 
waiver would not be insisted on. 

In Forbes vs, Agawam Mut. F. Ins. Co., 9 Cush., 470, other insurance 
had been obtained without consent, and after the loss the company sent out 
a notice of assessment, in connection with various losses, including this 
among the number, but adding in anote that it was unadjusted. The court 
held this was a mere notice to the members that the loss was claimed with- 
out any admission of its validity, nor did it appear that the company then 
knew of the violation, therefore the notice was no waiver. 

In Jewett vs. Home Ins. Co., 29 Iowa, 562, after the company had been 
notified of other insurance without consent, it sent out an appraiser to value 
the goods which were not destroyed, and did not return the unearned pre- 
mium ; it was held that these acts constituted no waiver of the policy con- 
dition. 

In Farmer’s F. Ins. Co. vs. Mispelhorn, 8 Ins. Law Journal, 378, the com- 
pany insisted that the claim was excessive and offered to compromise, but 
refused to pay the full amount demanded. It was claimed that a letter 
from the company to the insured, stating that it should contest the claim in 
its exaggerated shape, under the terms and conditions of the policy, though 
it would prefer to compromise, was a waiver of further preliminary proofs. 
But this was denied by the court, who said: ‘‘If the letter had put the 
refusal to pay upon other and distinct grounds, or if it had been silent as to 
the grounds of refusal, but simply denied liability for the loss, without in- 
timating that there was a defect, and in what particular, in the preliminary 
proof furnished,*then it might well have been insisted, according to the au- 
thorities, that there had been a waiver of all further preliminary proof ; for 
otherwise the insured would have been liable to have been taken by sur- 
prise.” Here, as was intimated by the court, so far from being a waiver, 
and tending to mislead the insured, the objection raised in the letter was 
one which further preliminary proofs might have removed. 

On the other hand. In Pennsylvania Ins. Co. vs. Kittle, 8 Ins. Law 
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Journal, 365, there had been subsequent insurance without consent, and the 
adjuster after the loss offered to compromise, at the same time objecting to 
the other insurance. The offer being rejected, the plaintiff was called on 
to furnish proofs, and afterwards to correct them in various ways, and after 
six months of correspondence and delay, the plaintiff was for the first time 
distinctly notified that the company would insist on the forfeiture, on the 
ground of other insurance. The court held, that by thus putting the insured 
to the trouble and expense of making out proofs, and afterwards correcting 
them to satisfy the criticisms made by the agent, without giving her to 
understand that the company would rely on the forfeiture, its course 
would justify the finding of a waiver. In this case the ground of the al- 
leged waiver was not the simple requiring of proofs of loss, but the ap- 
parent want of good faith, and misleading effect of the company’s conduct 
in continuing for a considerable course of time to treat the incorrectness of 
the proofs of loss, as the sole obstacle in the way of settlement. 

The case of Webster vs. Phoenix Ins. Co., 3 Ins. Law Journal, 931 
cited by the court, furnishes an excellent illustration of the case of a 
company exceeding its simple right to demand proofs of its liability. 
After the proofs had been received, and with full knowledge of the fact 
that other insurance had been obtained as alleged without consent, the 
company notified the insured that the proofs were not satisfactory, and that, 
in accordance with the conditions of the policy, full plans, specifications and 
estimates must be furnished. These, under requirements of the agent, were 
prepared at a cost of over $200 to the insured. The court said: ‘In the 
present case, the defendant had an election between two courses of action 
each entirely inconsistent with the other. It could have declared the policy 
void, because of the additional insurance effected without its consent, or it 
could treat the policy as valid, and, pursuant to stipulations therein, could 
require the plaintiff to furnish in addition to the usual proofs of loss, plans 
and specifications of the building destroyed. With full knowledge of all 
the facts it chose the latter course, and the plaintiff, at great expense to her- 
self, complied with its requirements. This was a most decisive act on the 
part of the defendant, an act utterly inconsistent with an election to con- 
sider the policy void for a breach of any of the conditions thereof—and it 
seems to us clear, that the defendant is estopped thereby from insisting on 
a forfeiture of the policy.” Here again it will be observed that it was 
not a simple demand for proofs, but the further exaction of their com- 
pleteness in laborious and expensive details, which would imply a recog- 
nition of the validity of the claim, which furnished the ground of estop- 
pel. The case, however, was peculiar in another respect. The plaintiff 
alleged, and it was so found in the court below, that the agent had been 
informed of the other insurance, and thus waived the condition. If , 
therefore, the company had adopted the first course laid down by the court, 
and treated the policy as. void, it would have shut itself out from the 
right of obtaining any further evidence as to the actual amount of lia- 
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bility, while its status under the allegation of forfeiture would have been 
uncertain. Hence it would seem that the company could only guard its 
rights fully in this case, if at all, by duly notifying the insured of its objec- 
tion on the ground of other insurance at the same time that it insisted on 
more specific proofs. 

Rulings on the general doctrine of waiver or estoppel have been too 
numerous to admit of extended reference, but the following among recent 
decisions are germane to the subject here discussed. 

Where no word or action has been done by the insurer on whom defec- 
tive proofs were served, to throw the assured off his guard or mislead him, 
mere silence is not enough to infer a waiver of such defects. Southside F. 
Ins. Co. vs. Mueller, 8 Ins. Law Journal, 260. 

Where the conduct, declarations and delay of the company would justify 
the inference that it was acting in bad faith to delay a suit, and that the in- 
sured was led by such actions to delay, a jury may find that the limitation 
clause has been waived. Little vs. Phoenix Ins. Co., 7 Ins. Law Journal, 
491. 

An agreement to submit the amount of loss to an arbitration is a waiver 
of proofs. Bamersel vs. Brewers F. Ins. Co.,7 Ins. Raw Journal, 767. But 
the mere taking of the sworn statement of insured and other parties, con- 
cerning various facts connected with the loss, where the insured was dis- 
tinctly informed that the intention was not to waive formal proofs, is no 
waiver. Ins. Co. of N. A. vs. Bainbridge, 7 Ins. Law Journal, 772. 

Instruction to make proofs, followed by a proposition to settle, which was 
not accepted and was afterwards withdrawn, was not a waiver of proofs. 
Warner vs. Ins. Co. of N. A., 7 Ins. Law Journal, 628. But an acceptance 
of proofs and their retention without objection for a sufficient time is a 
waiver of their sufficiency. Keeney vs. Home Ins. Co. of Columbus, 7 
Ins. Law Journal, 108. 

Acceptance of premiums after a presumptive’ knowledge of the violation 
of the policy conditions or any act which tacitly recognizes the validity of 
the contract, notwithstanding its known violation by the insured, is a waiver 
of the violation. Southern Ins, Co. vs. Yates, 6 Ins. Law Journal, 625 ; 
Van Schaick vs. Niagara Ins. Co., and cases cited, 6 Ins. Law Journal, 195. 
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